
APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A.	 REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 31 July 2007 

B.	 DISTRICT OFFICE, FILE NAME, AND NUMBER:CESWG-PE-RE, ExxonMobil, SWG-2007-808 

C.	 PROJECT LOCATION AND BACKGROUND INFORMATION: 
State:Texas County/parish/borough: Harris/Chambers City: Baytown 
Center coordinates of site (Jat/long in degree decimal format): Lat. 29.78500~, Long:"94.9448°~. 

Universal Transverse Mercator: NAD 27: 312004E; 3296365N
 
Name of nearest waterbody: Cedar Bayou
 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Cedar Bayou 
Name of watershed or Hydrologic Unit Code (HUC): 12040203 
t8:I	 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
El	 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D.	 REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
.1:81 Office (Desk) Determination. Date: 7/31/2007 
I!l Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A.	 RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There ~~e "navigable waters ofthe Us." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review 
area. [Required]

I:8I	 Waters subject to the ebb and flow of the tide. 
S	 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: The Neches River is a tidal river at this location that is currently and has been in the past, used for interstate or foreign 
commerce. 

B.	 CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There &~ "waters ofthe Us." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1.	 Waters ofthe U.S. 
a.	 Indicate presence of waters of U.S. in review area (check all that apply): I
 

~ TNWs, including territorial seas
 
.111 Wetlands adjacent to TNWs
 
/j), Relatively permanent waters/ (RPWs) that flow directly or indirectly into TNWs
 
.1jJ Non-RPWs that flow directly or indirectly into TNWs
 
,~ Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
 
~ Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
 
~ Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
 
~ Impoundments ofjurisdictional waters
 
il Isolated (interstate or intrastate) waters, including isolated wetlands
 

b.	 Identify (estimate) size of waters of the U.S. in the review area:
 
Non-wetland waters: 6 linear feet: width (ft) and/or acres.
 
Wetlands: acres.
 

c. Limits (boundaries) of jurisdiction based on: DJiljSl\'ti.WMUte~iiEt!
 
Elevation of established OHWM (if known):
 

2.	 Non-regulated waters/wetlands (check if applicable):" 
Ii!)	 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 

Explain: 

I Boxeschecked belowshall be supported bycompleting theappropriate sections in Section III below. 
z For purposes of this form, an RPWis defined as a tributary that is not a TNWand that typically flows year-round or has continuous flowat least"seasonally"
 
(e.g., typically 3 months).
 
J Supporting documentation is presented in Section III.F.
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SECTION III: CWA ANALYSIS 

A.	 TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.I and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.I and 2 
and Section III.D.I.; otherwise, see Section III.B below. 

1.	 TNW
 
Identify TNW: Cedar Bayou.
 

Summarize rationale supporting determination: The Cedar Bayou is a tidal river at this location that is currently and has been in the 
past, used for interstate or foreign commerce. 

2.	 Wetland adjacent to TNW
 
Summarize rationale supporting conclusion that wetland is "adjacent":
 

B.	 CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2.lfthe aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody" is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1.	 Characteristics of non- TNWs that flow directly or indirectly into TNW 

(i)	 General Area Conditions:
 
Watershed size:
 
Drainage area:
 
Average annual rainfall: inches
 
Average annual snowfall: inches
 

(ii)	 Physical Characteristics: 
(a)	 Relationship with TNW: 

o Tributary flows directly into TNW. 
o Tributary flows through Ijfmlmtributaries before entering TNW. 

Project waters are.'•.river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

+Notethat the Instructional Guidebook contains additional informationregarding swales, ditches, washes, anderosional features generally and in the arid
 
West.
 
S Flowroutecan be described by identifying, e.g.,tributary a, whichflows through the reviewarea,to flowintotributary b, whichthenflows into TNW.
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Tributary stream order, if known: 

(b)	 General Tributary Characteristics <check all that apply):
 
Tributary is: 0 Natural
 

o Artificial (man-made). Explain: 
o Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate):
 
Average width: feet
 
Average depth: feet
 
Average side slopes: ~l
 

Primary tributary substrate composition (check all that apply): 
o Silts 0 Sands	 o Concrete 
o Cobbles 0 Gravel	 o Muck 
o Bedrock 0 Vegetation. Type/% cover: 
o Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
 
Presence of run/riffle/pool complexes. Explain:
 
Tributary geometry: ~!f~iiiij
 
Tributary gradient (approximate average slope): %
 

(c)	 Flow: 
-- "':\."."~~~-'~~.I',.} 

Tributary provides for: £i.~~List . '.'
 
Estimate average number of flow events in review area/year: ri~kiList
 

Describe flow regime:
 
Other information on duration and volume:
 

Surface flow is: p~~lt(sj. Characteristics: 

Subsurface flow: gl~il~i Explain findings: 
o Dye (or other) test performed: 

Tributary has (check all that apply): 
o Bed and banks 
o OHWM 6 (check all indicators that apply): 

o clear, natural line impressed on the bank 0 the presence of litter and debris 
o changes in the character of soil 0 destruction of terrestrial vegetation 
o shelving	 0 the presence of wrack line 
o vegetation matted down, bent, or absent 0 sediment sorting 
o leaf litter disturbed or washed away 0 scour 
o sediment deposition	 0 multiple observed or predicted flow events 
o water staining 0 abrupt change in plant community 
o other (list): 

o Discontinuous OHWM. 7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
·1iI High Tide Line indicated by: 00 Mean High Water Mark indicated by: 

o oil or scum line along shore objects 0 survey to available datum; 
o fine shell or debris deposits (foreshore) 0 physical markings; 
o physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
o tidal gauges
 
o other (list):
 

(iii)	 Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain:
 
Identify specific pollutants, if known:
 

6A naturalor man-made discontinuity in the OHWM doesnotnecessarily severjurisdiction(e.g.,wherethe streamtemporarily flowsunderground, or where 
the OHWMhas beenremoved by development or agricultural practices). Wherethere is a break in the OHWMthat is unrelated to the waterbody'sflow 
regime(e.g., flowover a rockoutcropor through a culvert), the agencies will look for indicators of flowaboveand belowthe break. 
7Ibid. 
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(iv) Biological Characteristics. Channel supports (check all that apply):

D Riparian corridor. Characteristics (type, average width):
 
D Wetland fringe. Characteristics:
 
D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings:
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

2.	 Characteristics of wetlands adjacent to non- TNW that flow directly or indirectly into TNW 

(i)	 Physical Characteristics: 
(a)	 General Wetland Characteristics: 

Properties:
 
Wetland size: acres
 
Wetland type. Explain:
 
Wetland quality. Explain:
 

Project wetlands cross or serve as state boundaries. Explain: 

(b)	 General Flow Relationship with Non-TNW:
 
Flow is: ~i~J(f~iSt. Explain:
 

Surface flow is: f,icktM
 
Characteristics:
 

Subsurface flow: eiciq:l31~~. Explain findings:
 
D Dye (or other) test performed:
 

(c)	 Wetland Adjacency Determination with Non-TNW:
 
D Directly abutting
 
D Not directly abutting
 

D Discrete wetland hydrologic connection. Explain:
 
D Ecological connection. Explain:
 
D Separated by berm/barrier. Explain:
 

(d)	 Proximity \Relationship) to TNW
 
Project wetlands are iJi: river miles from TNW.
 
Project waters are aerial (straight) miles from TNW.
 
Flow is from: ~!c.,~.;.
 
Estimate approximate location of wetland as within the :r::!(~!3tst floodplain.
 

(ii)	 Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain:
 
Identify specific pollutants, ifknown:
 

(iii) Biological Characteristics.	 Wetland supports (check all that apply):

D Riparian buffer. Characteristics (type, average width):
 
D Vegetation type/percent cover. Explain:

D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings:
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

3.	 Characteristics of all wetlands adjacent to the tributary (if a~tl...-.-_. 

All wetland(s) being considered in the cumulative analysis: ~ll 

Approximately ( ) acres in total are being considered in the cumulative analysis. 
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For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C.	 SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions ofthe tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
ofa TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g, between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and Iifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1.	 Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2.	 Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section Ill.D: 

3.	 Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D.	 DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERSIWETLANDS ARE (CHECK ALL 
THA T APPLY): 

1.	 TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
 
lEJ TNWs: 6 linear feet width (ft), Or, acres.
 
.If.! Wetlands adjacent to TNWs: acres.
 

2.	 RPWs that flow directly or indirectly into TNWs. 
f!l Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: . 
gg	 Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section Ill.B. Provide rationale indicating that tributary flows 
seasonally: 
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Provide estimates for jurisdictional waters in the review area (check all that apply):

II Tributary waters: linear feet width (ft).
 
•	 Other non-wetland waters: acres.
 

Identify type(s) of waters:
 

3.	 Non-RPWs8 that flow directly or indirectly into TNWs.
III	 Waterbody that is not a lNW or an RPW, but flows directly or indirectly into a lNW, and it has a significant nexus with a 

lNW is jurisdictional. Data supporting this conclusion is provided at Section IILe. 

Provide estimates for jurisdictional waters within the review area (check all that apply):

IiI Tributary waters: linear feet width (ft).
 
~ Other non-wetland waters: acres.
 

Identify type(s) of waters: 

4.	 Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
 
~ Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.


00	 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

I!J Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5.	 Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
iii	 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a lNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.e. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6.	 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
EI	 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a lNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.e. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7.	 Impoundments of jurisdictional waters."
 
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

iil Demonstrate that impoundment was created from "waters of the U.S.," or
 
~ Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
 
I~J Demonstrate that water is isolated with a nexus to commerce (see E below).
 

E.	 ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF' WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDiNG ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10

II which are or could be used by interstate or foreign travelers for recreational or other purposes. 
II from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. ',,', which are or could be used for industrial purposes by industries in interstate commerce.
 

Interstate isolated waters. Explain: .
I, 
, ,Other factors. Explain: . 

Identify water body and summarize rationale supporting determination: 

8See Footnote# 3.
 
9 To completethe analysis refer to the key in SectionIILD.6of the Instructional Guidebook.
 
'0 Prior to asserting or decliningCWA jurisdiction based solelyon this category, Corps Districtswill elevate the action to Corps and EPA HQ for
 
review consistentwith the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
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I 
Provide estimates for jurisdictional waters in the review area (check all that apply): 

Tributary waters: linear feet width (ft). 
Other non-wetland waters: acres. 

Identify type(s) of waters: 
I!I Wetlands: acres. 

F.	 NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
mJ If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual ancl!or appropriate Regional Supplements. 
EJ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

@ Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
[IT] Other: (explain, ifnot covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply):o	 Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
~ Lakes/ponds: acres. 
~ Other non-wetland waters: acres. List type of aquatic resource: 
[£J Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such
 
a finding is required for jurisdiction (check all that apply):
 
[3 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
 
lJJ Lakes/ponds: acres.
 
B Other non-wetland waters: acres. List type of aquatic resource:
 
@ Wetlands: acres.
 

SECTION IV: DATA SOURCES. 

A.	 SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below):
lEI Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
Ml Data sheets preparecl!submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

.IE Data sheets prepared by the Corps: 
~ Corps navigable waters' study: 
~ U.S. Geological Survey Hydrologic Atlas: 

o USGS NHD data. 
~ USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name:Port Arthur North, TX. 
jjI USDA Natural Resources Conservation Service Soil Survey. Citation: 
I,''" National wetlands inventory map(s). Cite name: 
:, ,~ StatelLocal wetland inventory map(s):
 
,~ FEMAIFIRM maps:
 
'iii lOa-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)

l!1 Photographs: D Aerial (Name & Date):
 

or D Other (Name & Date):
iii Previous determination(s). File no. and date of response letter: mApplicable/supporting case law: 
!,'., Applicable/supporting scientific literature: 
~ Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 
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APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A.	 REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 31 July 2007 

B.	 DISTRICT OFFICE, FILE NAME, AND NUMBER:CESWG-PE-RE, ExxonMobil, SWG-2007-839 

C.	 PROJECT LOCATION AND BACKGROUND INFORMATION: 
State:Texas County/parish/borough: Orange City: Port Neches 
Center coordinates of site (lat/long in degree decimal format): Lat. 29.9862°~, Long:"93.8983° Ml. 

Universal Transverse Mercator:
 
Name of nearest waterbody: Neches River
 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Neches River 
Name of watershed or Hydrologic Unit Code (HUC): 12020003 
I18J1	 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
'!jJ	 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D.	 REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
l:8:l Office (Desk) Determination. Date:
 
@] Field Determination. Date(s):
 

SECTION II: SUMMARY OF FINDINGS 
A.	 RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There ~i~ "navigable waters ofthe Us." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review 
area. [Required] 

.~	 Waters subject to the ebb and flow of the tide. 
t81	 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: The Neches River is a tidal river at this location that is currently and has been in the past, used for interstate or foreign 
commerce. 

B.	 CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There ~[~ "waters ofthe Us." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1.	 Waters of the U.S. 
a.	 Indicate presence of waters of U.S. in review area (check all that apply): I 

TNWs, including territorial seas 
Wetlands adjacent to TNWs 
Relatively permanent waters/ (RPWs) that flow directly or indirectly into TNWs 
Non-RPWs that flow directly or indirectly into TNWs 
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
Impoundments ofjurisdictional waters 
Isolated (interstate or intrastate) waters, including isolated wetlands 

b.	 Identify (estimate) size of waters ofthe U.S. in the review area:
 
Non-wetland waters: 6 linear feet: width (ft) and/or acres.
 
Wetlands: acres.
 

c. Limits (boundaries) of jurisdiction based on: Wawitlitdibtifii.i!(tDiWllb1t&UI
 
Elevation of established OHWM (if known):
 

2.	 Non-regulated waters/wetlands (check if applicablejr'
.If	 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 

Explain: 

I Boxeschecked below shallbe supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW andthat typically flows year-round or has continuous flowat least"seasonally"
 
(e.g., typically 3 months).
 
J Supporting documentation is presented in SectionIII.F.
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SECTION III: CWA ANALYSIS 

A.	 TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.l and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section III.D.1.; otherwise, see Section III.B below. 

1.	 TNW
 
Identify TNW: Neches River.
 

Summarize rationale supporting determination: The Neches River is a tidal river at this location that is currently and has been in the 
past, used for interstate or foreign commerce. 

2.	 Wetland adjacent to TNW
 
Summarize rationale supporting conclusion that wetland is "adjacent":
 

B.	 CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody" is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a T~W.lfthe trioutary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1.	 Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i)	 General Area Conditions:
 
Watershed size:
 
Drainage area:
 
Average annual rainfall:
 
Average annual snowfall:
 

(ii)	 Physical Characteristics: 
(a)	 Relationship with TNW: 

o Tributary flows directly into TNW. 
o Tributary flows through mtMD tributaries before entering TNW. 

Project waters are 'I'river miles from TNW. 
Project waters are' , ' river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are. aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

"Notethat the Instructional Guidebook contains additional information regarding swales, ditches, washes, anderosional features generally and in the arid 
West 
5 Flowroutecan be described by identifying, e.g.,tributary a, whichflows through the review area,to flowinto tributary b, whichthen flows into TNW. 
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Tributary stream order, ifknown: 

(b)	 General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: ~J§f. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands D Concrete 
D Cobbles D Gravel DMuck 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
 
Presence ofrun/riffle/e~ol co.mplexes. Explain:
 
Tributary geometry: ClI:J{~J
 
Tributary gradient (approximate average slope): %
 

(c)	 Flow: 
Tributary provides for: 'ltIfliWisi 
Estimate average number of flow events in review area/year: Pick'I~isi 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: :g~Eisl Characteristics: 

Subsurface flow: er~I§~. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM 6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
I1!l High Tide Line indicated by: EI Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) 0 physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii)	 Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, if known: 

6Anaturalor man-made discontinuity in the OHWM doesnot necessarily severjurisdiction(e.g., where the streamtemporarily flows underground, or where
 
the OHWM has beenremoved by development or agricultural practices). Wherethere is a breakinthe OHWMthat is unrelated to the waterbody's flow
 
regime (e.g., flowovera rockoutcrop or through a culvert), the agencies will lookfor indicators of flowaboveand below the break.
 
7Ibid.
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(iv) Biological Characteristics. Channel supports (check all that apply):o	 Riparian corridor. Characteristics (type, average width): 
o	 Wetland fringe. Characteristics: 
o	 Habitat for: o Federally Listed species. Explain findings: 

o Fish/spawn areas. Explain findings: o Other environmentally-sensitive species. Explain findings: 
o Aquatic/wildlife diversity. Explain findings: 

2.	 Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i)	 Physical Characteristics: 
(a)	 General Wetland Characteristics: 

Properties:
 
Wetland size: acres
 
Wetland type. Explain:
 
Wetland quality. Explain:
 

Project wetlands cross or serve as state boundaries. Explain: 

(b)	 General Flow Relationship with Non-TNW:
 
Flow is: rlCitt'i';l Explain:
 

Surface flow is: pJ~.~1i~j
 
Characteristics:
 

Subsurface flow: ~i~J{i¥(~t. Explain findings: 
o Dye (or other) test performed: 

(c)	 Wetland Adjacency Determination with Non-TNW: 
o Directly abutting 
o Not directly abutting 

o Discrete wetland hydrologic connection. Explain: 
o Ecological connection. Explain: 
o Separated by berm/barrier. Explain: 

(d)	 Proximity (Relationship) to TI-.jW
 
Project wetlands are . ~ river miles from TNW.
 
Project waters are ._. aerial (straight) miles from TNW.
 
Flow is from: ..
 
Estimate approximate 'l~cation of wetland as within the ~1.~~tJij floodplain.
 

(ii)	 Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain:
 
Identify specific pollutants, if known:
 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
o	 Riparian buffer. Characteristics (type, average width): 
o	 Vegetation type/percent cover. Explain: 
o	 Habitat for: 

o Federally Listed species. Explain findings: 
o Fish/spawn areas. Explain findings: 
o Other environmentally-sensitive species. Explain findings: 
o Aquatic/wildlife diversity. Explain findings: 

3.	 Characteristics of all wetlands adjacent to the tributary (if anL-. 
All wetland(s) being considered in the cumulative analysis: ~ 

Approximately ( ) acres in total are being considered in the cumulative analysis. 
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For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C.	 SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each ofthe following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning. or rearing young for species that are present in the TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity ofthe TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1.	 Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section Ill.D: 

2.	 Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section Ill.D: 

3.	 Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section Ill.D: 

D.	 DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERSIWETLANDS ARE (CHECK ALL 
THAT APPLY): 

1.	 TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
 
1iEl TNWs: 6 linear feet acres.
.. ' width (fi), Or,

II Wetlands adjacent to TNWs: acres.
 

2.	 RPWs that flow directly or indirectly into TNWs. 
!1 Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: . 
J!! Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: 
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Provide estimates for jurisdictional waters in the review area (check all that apply)

fiI Tributary waters: linear feet width (ft).

II Other non-wetland waters: acres.
 

Identify type(s) of waters: 

3.	 Non-RPWs8 that flow directly or indirectly into TNWs. 
1Il	 Waterbody that is not a rnw or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section Ill.e. 

Provide estimates for jurisdictional waters within the review area (check all that apply)

iii Tributary waters: linear feet width (ft).
 
~ Other non-wetland waters: acres.
 

Identify type(s) of waters: 

4.	 Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
 
~ Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
 

fj[]	 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

@ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section Ill.B and rationale in Section III.D.Z, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5.	 Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
Ell	 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.e. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6.	 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
E1	 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.e. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7.	 Impoundments of jurisdictional waters,"
 
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
 
. Demonstrate that impoundment was created from "waters of the U.S.," or
 

. Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 

......•
; 

Demonstrate that water is isolated with a nexus to commerce (see E below). 

E.	 ISOLATED [INTERSTATE OR INTRA-STATEl WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLy):IO 

i
which are or could be used by interstate or foreign travelers for recreational or other purposes.
 
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
 

. which are or could be used for industrial purposes by industries in interstate commerce.
 
Interstate isolated waters. Explain: .
 
Other factors. Explain: . 

Identify water body and summarize rationale supporting determination: 

"SeeFootnote# 3.
 
9 To complete the analysisrefer to the key in SectionI11.D.6 of the Instructional Guidebook.
 
10 Prior to asserting or decliningCWA jurisdiction based solelyon this category, Corps Districtswill elevate the action to Corps and EPA HQ for
 
reviewconsistentwith the process described in the CorpslEPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
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I,,'
Provide estimates for jurisdictional waters in the review area (check all that apply):
 

Tributary waters: linear feet width (ft).
 
Other non-wetland waters: acres.
 

Identify type(s) of waters:
 
iii Wetlands: acres.
 

F.	 NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
I!J If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements.
 
@ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
 

o	 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR).


iJ Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain:
 
~ Other: (explain, ifnot covered above):
 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
 
factors (Le., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
 
judgment (check all that apply)

lID Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

I!!l Lakes/ponds: acres.
 
I!iI Other non-wetland waters: acres. List type of aquatic resource:
 
:Iil Wetlands: acres.
 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such
 
a finding is required for jurisdiction (check all that apply):
 

" Non-wetland waters (i.e., rivers, streams): linear feet, width (ft) .
 
., Lakes/ponds: acres.
 
, Other non-wetland waters: acres. List type of aquatic resource:
 
I,II	 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A.	 SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
t8:1, Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
IE Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

o Office concurs with data sheets/delineation report. 
o Office does not concur with data sheets/delineation report. 

ID,~,.~,.,.. Data sheets prepared by the Corps:
 
~ Corps navigable waters' study:

I8t U.S. Geological Survey Hydrologic Atlas:


o USGS NHD data. 
[8] USGS 8 and 12 digit HUC maps.
 

§ U.S. Geological Survey map(s). Cite scale & quad name:Port Arthur North, TX.
 
'Ij} USDA Natural Resources Conservation Service Soil Survey. Citation:
,'.',,' National wetlands inventory mapts). Cite name:
 

State/Local wetland inventory map(s):
 
FEMAIFIRM maps:
I

00.. IDO-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)

!l Photographs: 0 Aerial (Name & Date):
 

or 0 Other (Name & Date):
 

I Previous determination(s). File no. and date of response letter:
 
" Applicable/supporting case law:
 
, , Applicable/supporting scientific literature:
 
III Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 
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APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the 1D Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A.	 REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 7/3112007 

B.	 DISTRICT OFFICE, FILE NAME, AND NUMBER:CESWG-PE-RE, SWG-2007-840 

C.	 PROJECT LOCATION AND BACKGROUND INFORMATION: 
State:Texas County/parish/borough: Brazoria City: Rosharon 
Center coordinates of site (lat/long in degree decimal format): Lat. 29.3078° lSI, Long:"95.5825°~. 

Universal Transverse Mercator: 249172E, 3244669N (NAD 27)
 
Name ofnearest waterbody: Brazos River
 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Brazos River
 
Name of watershed or Hydrologic Unit Code (HUC): 12040205
 
l'81 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
 
~ Check if other sites (e.g., offsite mitigation sites. disposal sites, etc ... ) are associated with this action and are recorded on a
 

different 1D form. 

D.	 REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
~ Office (Desk) Determination. Date: 
'EJ Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A.	 RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There ~~~ "navigable waters ofthe U'S," within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required]

1m Waters subject to the ebb and flow of the tide . 
.~ Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: Brazos River is a navigable water of the United States that has and is currently being used to transport interstate or foreign 
commerce. 

B.	 CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There ~r~ij "waters ofthe U'S," within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1.	 Waters of the U.S. 
a.	 Indicate presence of waters of U.S. in review area (check all that apply): I
 

,f§?J. TNWs, including territorial seas

Ilf Wetlands adjacent to TNWs
·.......• Relatively permanent waters' (RPWs) that flow directly or indirectly into TNWs
 

Non-RPWs that flow directly or indirectly into TNWs
 
. Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
I 

Wetlands adjacent to but not directly aboutting RPWs that flow directly or indirectly into TNWs 
• Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
 
'ljf Impoundments ofjurisdictional waters
 
, . Isolated (interstate or intrastate) waters, including isolated wetlandsI. 

b.	 Identify (estimate) size of waters of the U.S. in the review area:
 
Non-wetland waters: 183 linear feet: width (ft) and/or acres.
 
Wetlands: acres.
 

c. Limits (boundaries) of jurisdiction based on: Ri1LiD.ltJmtSIB.WM!
 
Elevation of established OHWM (if known):
 

2.	 Non-regulated waters/wetlands (check if applicablejr'
II Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 

Explain: 

I Boxes checkedbelowshall be supportedby completingthe appropriate sections in SectionIII below. 
2 For purposes of this form, an RPW is definedas a tributarythat is not a TNW and that typicallyflowsyear-roundor has continuousflow at least "seasonally"
 
(e.g., typically3 months).
 
3 Supporting documentation is presented in SectionIII.F.
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SECTION III: CWA ANALYSIS 

A.	 TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.! and Section III.D.1. only; ifthe aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.! and 2 
and Section III.D.I.; otherwise, see Section III.B below. 

1.	 TNW
 
Identify TNW: Brazos River.
 

Summarize rationale supporting determination: 

2.	 Wetland adjacent to TNW
 
Summarize rationale supporting conclusion that wetland is "adjacent":
 

B.	 CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e, tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody" is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its aojacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.! for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1.	 Characteristics of non- TNWs that flow directly or indirectly into TNW 

(i)	 General Area Conditions:
 
Watershed size:
 
Drainage area:
 
Average annual rainfall: inches
 
Average annual snowfall: inches
 

(ii)	 Physical Characteristics: 
(a)	 Relationship with TNW: 

o Tributary flows directly into TNW. 
o Tributary flows through MU tributaries before entering TNW. 

Project waters are • river miles from TNW.
 
Project waters are river miles from RPW.
 
Project waters are! aerial (straight) miles from TNW.
 
Project waters are i aerial (straight) miles from RPW.
 
Project waters cross or serve as state boundaries. Explain:
 

Identify flow route to TNW5
:
 

Tributary stream order, if known:
 

4 Notethatthe Instructional Guidebook contains additional information regarding swales, ditches, washes, anderosional features generally and inthe arid
 
West.
 
S Flowroutecanbedescribed byidentifying, e.g.,tributary a, which flows through thereview area, to flow intotributary b, which thenflows intoTNW.
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(b)	 General Tributarv Characteristics (check all that apply):
 
Tributary is: 0 Natural
 

o Artificial (man-made). Explain: 
o Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate):
 
Average width: feet
 
Average depth: feet
 
Average side slopes: Il~k1d~~t.
 

Primary tributary substrate composition (check all that apply): 
o Silts 0 Sands	 o Concrete 
o Cobbles 0 Gravel	 o Muck 
o Bedrock 0 Vegetation. Type/% cover: 
o Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
 
Presence of run/riffle/pool complexes. Explain:
 
Tributary geometry: ~~~~~t$~
 
Tributary gradient (approximate average slope): %
 

(c)	 Flow:
 
Tributary provides for: p,i;J5{J:,ist ....
 
Estimate average number of flow events in review area/year: Pick List
 

Describe flow regime:
 
Other information on duration and volume:
 

Surface flow is: ~IcJc'!(;I~l. Characteristics: 

Subsurface flow: ~lt~~l Explain findings: 
o Dye (or other) test performed: 

Tributary has (check all that apply): 
o Bed and banks 
o OHWM6 (check all indicators that apply): 

o clear, natural line impressed on the bank 0 the presence of litter and debris 
o changes in the character of soil 0 destruction of terrestrial vegetation 
o shelving	 0 the presence of wrack line 
o vegetation matted down, bent, or absent 0 sediment sorting 
o leaf litter disturbed or washed away 0 scour 
o sediment deposition	 0 multiple observed or predicted flow events 
o water staining 0 abrupt change in plant community 
o other (list): 

o Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that apply): 
00 High Tide Line indicated by: @l Mean High Water Mark indicated by: 

o oil or scum line along shore objects 0 survey to available datum; 
o fine shell or debris deposits (foreshore) 0 physical markings; 
o physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
o tidal gauges
 
o other (list):
 

(iii)	 Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain:
 
Identify specific pollutants, ifknown:
 

6A naturalor man-made discontinuity in the OHWMdoes not necessarily sever jurisdiction (e.g.,where the stream temporarily flows underground, or where 
the OHWMhas been removed by development or agricultural practices). Where there is a break in the OHWMthat is unrelatedto the waterbody's flow 
regime(e.g., flow overa rock outcropor through a culvert), the agencieswill look for indicators offlow above and belowthe break. 
7Ibid. 

4 



(iv) Biological Characteristics. Channel supports (check all that apply): 
o	 Riparian corridor. Characteristics (type, average width): 
o	 Wetland fringe. Characteristics: 
o	 Habitat for: 

o Federally Listed species. Explain findings: 
o Fish/spawn areas. Explain findings: 
o Other environmentally-sensitive species. Explain findings: 
o Aquatic/wildlife diversity. Explain findings: 

2.	 Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i)	 Physical Characteristics: 
(a)	 General Wetland Characteristics: 

Properties:
 
Wetland size: acres
 
Wetland type. Explain:
 
Wetland quality. Explain:
 

Project wetlands cross or serve as state boundaries. Explain: 

(b)	 General Flow Relationship with Non-TNW:
 
Flow is: pi£~I~t. Explain:
 

Surface flow is: fJ~k~!S.!
 
Characteristics:
 

Subsurface flow: r,J~k;t!~i Explain findings: 
o Dye (or other) test performed: 

(c)	 Wetland Adjacency Determination with Non-TNW: 
o Directly abutting o Not directly abutting 

o Discrete wetland hydrologic connection. Explain: 
o Ecological connection. Explain: 
o Separated by berm/barrier. Explain: 

(0)	 toTNW 
river miles from TNW. 

aerial (straight) miles from TNW. 

(ii)	 Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain:
 
Identify specific pollutants, if known:
 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
o	 Riparian buffer. Characteristics (type, average width): 
o	 Vegetation type/percent cover. Explain: 
o	 Habitat for: 

o Federally Listed species. Explain findings: 
o Fish/spawn areas. Explain findings: 
o Other environmentally-sensitive species. Explain findings: 
o Aquatic/wildlife diversity. Explain findings: 

3.	 Characteristics of all wetlands adjacent to the tributary (if a~~ 

All wetland(s) being considered in the cumulative analysis: ~ii~ 

Approximately ( ) acres in total are being considered in the cumulative analysis. 
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For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C.	 SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine ifthey significantly affect the chemical, physical, and biological integrity 
of a TNW. For each ofthe following situations, a significant nexus exists ifthe tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1.	 Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2.	 Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section lII.D: 

3.	 Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D.	 DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERSIWETLANDS ARE (CHECK ALL 
THAT APPLY): 

1.	 TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
 m width (ft), Or, acres.
.. ··· TNWs: 183 linear feet
 
1!1 Wetlands adjacent to TNWs: acres.
 

2.	 RPWs that flow directly or indirectly into TNWs. 
l!!I Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: . 
iI Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section 1II.B. Provide rationale indicating that tributary flows 
seasonally: 
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Provide estimates for jurisdictional waters in the review area (check all that apply)

II Tributary waters: linear feet width (ft).

II Other non-wetland waters: acres.
 

Identify type(s) of waters: 

3.	 Non-RPWs8 that flow directly or indirectly into TNWs.
III	 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.e. 

Provide estimates for jurisdictional waters within the review area (check all that apply)

il Tributary waters: linear feet width (ft).
 
~ Other non-wetland waters: acres.
 

Identify type(s) of waters: 

4.	 Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
 
lj] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.


!ill Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

iii Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5.	 Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
l!J	 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.e. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6.	 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
Ii Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.e. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7.	 Impoundments of jurisdictional waters."
 
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional

II!! Demonstrate that impoundment was created from "waters of the U.S.," or 

Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
 
Ji:!J Demonstrate that water is isolated with a nexus to commerce (see E below).
 

E.	 ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):lO....·which are or could be used by interstate or foreign travelers for recreational or other purposes.
 

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
 
. . which are or could be used for industrial purposes by industries in interstate commerce.
 
. . Interstate isolated waters. Explain: .
 

Other factors. Explain: .I
Identify water body and summarize rationale supporting determination: 

"See Footnote # 3.
 
9 Tocomplete the analysis referto thekeyin Section III.D.6 of theInstructional Guidebook.
 
10 Prior to asserting or decliningCWAjurisdiction based solelyon this category, Corps Districtswill elevate the action to Corps and EPA HQ for
 
reviewconsistentwith the process describedin the CorpslEPAMemorandum Regarding CWA Act Jurisdiction Following Rapanos.
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Provide estimates for jurisdictional waters in the review area (check all that apply):
 
f@ Tributary waters: linear feet width (ft).

II Other non-wetland waters: acres.
 

Identify type(s) of waters:
 
iii Wetlands: acres.
 

F.	 NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
'l!I If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements.a Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 
- D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 

"Migratory Bird Rule" (MBR).
 
@J Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain:

8J Other: (explain, ifnot covered above):
 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
 
judgment (check all that apply)

IE Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
 
~ Lakes/ponds: acres.
 
.~ Other non-wetland waters: acres. List type of aquatic resource:
 
Ii8 Wetlands: acres.
 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such
 
a finding is required for jurisdiction (check all that apply)

00 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

00 Lakes/ponds: acres.
 
@ Other non-wetland waters: acres. List type of aquatic resource:
 
G Wetlands: acres.
 

SECTION IV: DATA SOURCES. 

A.	 SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
,~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
./fB Data sheets prepared/submitted by or on behalf of the applicant/consultant.

D Office concurs with data sheets/delineation report.

D Office does not concur with data sheets/delineation report.
 

..~"': Data sheets prepared by the Corps:
 
liSl Corps navigable waters' study:

EI U.S. Geological Survey Hydrologic Atlas:
 

D USGS NHD data. 
[8J USGS 8 and 12 digit HUC maps.
 

~ U.S. Geological Survey map(s). Cite scale & quad name:Otey, TX.
 
rnID USDA Natural Resources Conservation Service Soil Survey. Citation:
· National wetlands inventory map(s). Cite name:
 
. " StatelLocal wetland inventory map(s):
 
•. "	 FEMAIFIRM maps:11
,Iil.. ·._ 1OO-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)

III Photographs: D Aerial (Name & Date):
 

or D Other (Name & Date):
 

l 
lit-_.-...... Previous determination(s). File no. and date ofresponse letter:


Applicable/supporting case law:
 
Applicable/supporting scientific literature:
 
Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 
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APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This fonn should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A.	 REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 31 July 2007 

B.	 DISTRICT OFFICE, FILE NAME, AND NUMBER:CESWG-PE-RE, Jordan/ATFLOP/LavacaBay/CAL 

C.	 PROJECT LOCATION AND BACKGROUND INFORMATION: 
State:Texas County/parishlborough: Calhoun City: Alamo Beach/Port Lavaca, Texas 
Center coordinates of site (lat/long in degree decimal format): Lat. 28.05752° Long. 96.5646° 

Universal Transverse Mercator: Zone 14,738240 N, 3163141 W
 
Name of nearest waterbody: Lavaca Bay
 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Lavaca Bay
 
Name of watershed or Hydrologic Unit Code (HUC): 12100402, West Matagorda Bay
 
II.	 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
II	 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form, 

D.	 REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
II Office (Desk) Determination, Date: 31 July 2007 
II Field Determination, Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A.	 RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There "navigable waters a/the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review 
area. [Required]

II Waters subject to the ebb and flow of the tide. 
II Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B.	 CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There II "waters a/the ILS." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1.	 Waters of the U.S. 
a.	 Indicate presence of waters of U.S. in review area (check all that apply): 1
 

II TNWs, including territorial seas
 
II Wetlands adjacent to TNWs
 
II Relatively permanent waters (RPWs) that flow directly or indirectly into TNWs
 
II Non-RPWs that flow directly or indirectly into TNWs
 
II Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
 
i!f..•.•.~..... Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
 
Ii'I Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
 
II Impoundments of jurisdictional waters
 
II Isolated (interstate or intrastate) waters, including isolated wetlands
 

b.	 Identify (estimate) size of waters of the U.S. in the review area:
 
Non-wetland waters: 200 linear feet: 48 width (ft) and/or 0.2 acres.
 
Wetlands: acres.
 

c. Limits (boundaries) of jurisdiction based on: Esrablish~dby ()~J
 
Elevation of established OHWM (if known):
 

2.	 Non-regulated waters/wetlands (check if applicablejr'
II	 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 

Explain: 

I Boxescheckedbelowshall be supportedby completingthe appropriate sectionsin Section III below.
 
2 For purposesof this form,an RPW is definedas a tributarythat is not a TNW and that typicallyflows year-round or has continuousflowat least"seasonally"
 
(e.g., typically3 months).
 
3 Supportingdocumentation is presentedin Section III.F.
 

2 

http:i!f..�.�


SECTION III: CWA ANALYSIS 

A.	 TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.l and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section III.D.1.; otherwise, see Section III.B below. 

1.	 TNW
 
Identify TNW: Lavaca Bay.
 

Summarize rationale supporting determination: Lavaca Bay is contiguous with Matagorda Bay, traversed by a federally maintained 
navigation channel and subject to the ebb and flow of the tide. Therefore Lavaca Bay is a navigable water of the United States. 

2.	 Wetland adjacent to TNW
 
Summarize rationale supporting conclusion that wetland is "adjacent":
 

B.	 CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody'' is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1.	 Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i)	 General Area Conditions:
 
Watershed size:
 
Drainage area:
 
Average annual rainfall: inches
 
Average annual snowfall: inches
 

(ii)	 Physical Characteristics: 
(a)	 Relationship with TNW:


D Tributary flows directly into TNW.
 
D Tributary·flows through tributaries before entering TNW.
 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
 
West.
 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.
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Tributary stream order, if known: 

(b)	 General Tributary Characteristics (check all that apply): 
Tributary is: D Natural
 

D Artificial (man-made). Explain:
 
D Manipulated (man-altered). Explain:
 

Tributary properties with respect to top of bank (estimate):
 
Average width: feet
 
Average depth: feet
 
Average side slopes: J;'!IC:~)!#"!J.
 

Primary tributary substrate composition (check all that apply):
 
D Silts D Sands D Concrete
 
D Cobbles D Gravel DMuck
 
D Bedrock D Vegetation. Type/% cover:
 
D Other. Explain:
 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
 
Presence ofrun/riftle(l?,~~Is~~plexes. Explain:
 
Tributary geometry: lilli,_.
 
Tributary gradient (approximate average slope): %
 

(c)	 Flow:
 
Tributary provides for: mi;lli!~t
 
Estimate average number of flow events in review area/year: ~",.~",,-!~.'
 

Describe flow regime:
 
Other information on duration and volume:
 

Surface flow is: £l'I:;J!,',LlIIR. Characteristics: 

Subsurface flow: Explain findings:
 
D Dye (or other) test performed:
 

Tributary has (check all that apply):
 
D Bed and banks
 
D OHWM6 (check all indicators that apply):
 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
II High Tide Line indicated by: II Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii)	 Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain:
 
Identify specific pollutants, ifknown:
 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7lbid. 
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(iv) Biological Characteristics.	 Channel supports (check all that apply):

D Riparian corridor. Characteristics (type, average width):
 
D Wetland fringe. Characteristics:
 
D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings:
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

2.	 Characteristics of wetlands adj acent to non- TNW that flow directly or indirectly into TNW 

(i)	 Physical Characteristics: 
(a)	 General Wetland Characteristics: 

Properties:
 
Wetland size: acres
 
Wetland type. Explain:
 
Wetland quality. Explain:
 

Project wetlands cross or serve as state boundaries. Explain: 

(b)	 General Flow Relationship with Non-TNW:
 
Flow is: Piclt{lJi~. Explain:
 

Surface flow is: Pic~kIJist
 

Characteristics:
 

Subsurface flow:ti~~~gl. Explain findings:
 
D Dye (or other) test performed:
 

(c)	 Wetland Adjacency Determination with Non-TNW:

D Directly abutting
 
D Not directly abutting


D Discrete wetland hydrologic connection. Explain:

D Ecological connection. Explain:

D Separated by bennlbarrier. Explain:
 

(ii)	 Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain:
 
Identify specific pollutants, ifknown:
 

(iii)	 Biological Characteristics. Wetland supports (check all that apply):

D Riparian buffer. Characteristics (type, average width):
 
D Vegetation type/percent cover. Explain:

D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings: .
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

3.	 Characteristics of all wetlands adjacent to the tributary (if a~.y!. 

All wetland(s) being considered in the cumulative analysis: m~II!'l 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

(d) W 
river miles from TNW. 

aerial (straight) miles from TNW. 

,I; I~.I\. "J.~ floodplain. 
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For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C.	 SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with alI of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and alI its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and Iifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1.	 Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2.	 Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3.	 Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D.	 DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERSIWETLANDS ARE (CHECK ALL 
THAT APPLY): 

1.	 TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
 
I8J TNWs: 200 linear feet 48 width (ft), Or, 0.2 acres.
 
£]]Wetlands adjacent to TNWs: acres.
 

2.	 RPWs that flow directly or indirectly into TNWs. 
£]] Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: 
Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section lILB. Provide rationale indicating that tributary flows 
seasonally: 
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Provide estimates for jurisdictional waters in the review area (check all that apply):
 
Tributary waters: linear feet width (ft).
 
Other non-wetland waters: acres.
 
Identify type( s) of waters: 

3.	 Non-RPWs8 that flow directly or indirectly into TNWs.
III	 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply):

III Tributary waters: linear feet width (ft).

III Other non-wetland waters: acres.
 

Identify type(s) of waters: 

4.	 Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
 
III Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
 

[I Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

[I Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5.	 Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
[I	 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.e. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6.	 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.e. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7.	 Impoundments of jurisdictional waters,"
 
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

III Demonstrate that impoundment was created from "waters of the U.S.," or
 
III Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
 
III Demonstrate that water is isolated with a nexus to commerce (see E below).
 

E.	 ISOLATED [INTERSTATE OR INTRA-STATE) WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLy):10
III which are or could be used by interstate or foreign travelers for recreational or other purposes. 
[I from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
III which are or could be used for industrial purposes by industries in interstate commerce. 
[I Interstate isolated waters. Explain:
III Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

8See Footnote # 3.
 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.
 
10 Prior to asserting or declining CWAjurisdiction based solelyon this category, Corps Districts will elevate the action to Corps and EPA HQ for
 
review consistentwith the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
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Provide estimates for jurisdictional waters in the review area (check all that apply):

III Tributary waters: linear feet width (ft).

III Other non-wetland waters: acres.
 

Identify type(s) of waters:
 
Wetlands: acres.
 

F.	 NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
II If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
Ii Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR).
 

nil Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain:
 
[I Other: (explain, if not covered above):
 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
 
judgment (check all that apply):
 
[I Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

nil Lakes/ponds: acres.
 

acres. List type of aquatic resource: B~:t%~~;-wetlana~~:~ers: 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such
 
a finding is required for jurisdiction (check all that apply):

III Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

II Lakes/ponds: acres.
 
II Other non-wetland waters: acres. List type of aquatic resource:
 
Ii Wetlands: acres.
 

SECTION IV: DATA SOURCES. 

A.	 SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below):
iii Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
III Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report.
 
D Office does not concur with data sheets/delineation report.
 
Data sheets prepared by the Corps: 
Corps navigable waters' study: 
U.S. Geological Survey Hydrologic Atlas:
D USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

II U.S. Geological Survey map(s). Cite scale & quad name: USGS Port Lavaca East, Texas Quadrangle, I:24K scale. 
III USDA Natural Resources Conservation Service Soil Survey. Citation: 
[81 National wetlands inventory map(s). Cite name:Port Lavaca East, Texas Quadrangle. 
[I State/Local wetland inventory map(s): 
Ii FEMA/FIRM maps: 
III 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
III Photographs: D Aerial (Name & Date): 

or D Other (Name & Date):
II Previous determination(s). File no. and date of response letter: 
[I Applicable/supporting case law: 
III Applicable/supporting scientific literature: 
iii Other information (please specify):Multiple DA Permits in and around Lavaca Bay. 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 

'rlZ·/) /) 
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APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A.	 REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 30 July 2007 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESWG-PE-RE, Reese/NWP&14392(06)/ColoradoRiver/MAT, SWG
2007-164 

C.	 PROJECT LOCATION AND BACKGROUND INFORMATION: 
State.Texas County/parishlborough: Matagorda City: Bay City 
Center coordinates of site (lat/long in degree decimal format): Lat. 28.7119° It Long. 95.9989° 

Universal Transverse Mercator: Zone IS,
 
Name of nearest waterbody:
 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: 
Name of watershed or Hydrologic Unit Code (HUC): 12090302, Lower Colorado 
t8l	 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
[]]	 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form, 

D.	 REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
t8l Office (Desk) Determination. Date: 30 July 2007 
[]] Field Determination, Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A.	 RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There "navigable waters ofthe UiS:" within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review 
area. [Required] 

[]]l	 Waters subject to the ebb and flow of the tide. 
II	 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B.	 CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters ofthe U'S," within Clean Water Act (CW A) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1.	 Waters of the U.S. 
a.	 Indicate presence of waters of U.S. in review area (check all that apply): I
 

II TNWs, including territorial seas
 
[]] Wetlands adjacent to TNWs
 
III Relatively permanent waters/ (RPWs) that flow directly or indirectly into TNWs
 
IJ Non-RPWs that flow directly or indirectly into TNWs
 
E!l Wetlands directly abutting RPWs that flow directly or indirectly into TNWs

III Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
 
III Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
 
[]] Impoundments ofjurisdictional waters
 
lil Isolated (interstate or intrastate) waters, including isolated wetlands
 

b.	 Identify (estimate) size of waters of the U.S. in the review area:
 
Non-wetland waters: 81 linear feet: 4 width (ft) and/or 0.007 acres.
 
Wetlands: 0.0 acres.
 

c. Limits (boundaries) of jurisdiction based on: ~tat;Usheid ..lJiY.~)ElW~~
 
Elevation of established OHWM (if known):
 

2.	 Non-regulated waters/wetlands (check if applicablejr'
III	 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 

Explain: 

I Boxes checked below shall be supported by completing the appropriate sections in Section 1IIbelow. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally"
 
(e.g., typically 3 months).
 
3 Supporting documentation is presented in Section 1II.F.
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SECTION III: CWA ANALYSIS 

A.	 TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.l and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section III.D.I.; otherwise, see Section III.B below. 

1.	 TNW
 
Identify TNW: Colorado River.
 

Summarize rationale supporting determination: The Colorado River is contiguous with the Gulf of Mexico, the GIWW a federally 
maintained navigation channel and Matagorda Bay. It is tidal in its lower reaches and therefore this river is a navigable water 
of the United States 

2.	 Wetland adjacent to TNW
 
Summarize rationale supporting conclusion that wetland is "adjacent":
 

B.	 CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody" is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1.	 Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i)	 General Area Conditions:
 
Watershed size:
 
Drainage area:
 
Average annual rainfall: inches
 
Average annual snowfall: inches
 

(ii)	 Physical Characteristics: 
(a)	 Relationship with TNW:


D Tributary flows directly into TNW.
 
D Tributary flows through tributaries before entering TNW.
 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes. and erosional features generally and in the arid 
West. 
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Identify flow route to TNW5
:
 

Tributary stream order, if known:
 

(b)	 General Tributary Characteristics (check all that apply):
 
Tributary is: 0 Natural
 

o Artificial (man-made). Explain: 
o Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate):
 
Average width: feet
 
Average depth: feet
 
Average side slopes: H~~~I:I:~I~~i.
 

Primary tributary substrate composition (check all that apply): 
o Silts 0 Sands	 o Concrete 
o Cobbles 0 Gravel	 o Muck 
o Bedrock 0 Vegetation. Type/% cover: 
o Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
 
Presence of runlriffie££22!~2:nplexes. Explain:
 
Tributary geometry: lliiDltm
 
Tributary gradient (approximate average slope): %
 

(c)	 Flow:
 
Tributary provides for: m;~lllml!1
 
Estimate average number of flow events in review area/year: Ij~lilg~!~t
 

Describe flow regime:
 
Other information on duration and volume:
 

Surface flow is: Pil*i:~i$~t. Characteristics: 

Subsurface flow: Explain findings: 
o Dye (or other) test performed: 

Tributary has (check all that apply): 
o Bed and banks 
o OHWM6 (check all indicators that apply): 

o clear, natural line impressed on the bank 0 the presence oflitter and debris 
o changes in the character of soil 0 destruction of terrestrial vegetation 
o shelving	 0 the presence of wrack line 
o vegetation matted down, bent, or absent 0 sediment sorting 
o leaf litter disturbed or washed away 0 scour 
o sediment deposition	 0 multiple observed or predicted flow events 
o water staining 0 abrupt change in plant community 
o other (list): 

o Discontinuous OHWM. 7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): rn High Tide Line indicated by: rn Mean High Water Mark indicated by: 
o oil or scum line along shore objects 0 survey to available datum; o fine shell or debris deposits (foreshore) 0 physical markings; 
o physical markings/characteristics 0 vegetation lines/changes in vegetation types. o tidal gauges
 
o other (list):
 

(iii)	 Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain:
 
Identify specific pollutants, if known:
 

5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.
 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow
 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
 
%id.
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(iv) Biological Characteristics.	 Channel supports (check all that apply):

D Riparian corridor. Characteristics (type, average width):
 
D Wetland fringe. Characteristics:
 
D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings:
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

2.	 Characteristics of wetlands adj acent to non-TNW that flow directly or indirectly into TNW 

(i)	 Physical Characteristics: 
(a)	 General Wetland Characteristics: 

Properties:
 
Wetland size: acres
 
Wetland type. Explain:
 
Wetland quality. Explain:
 

Project wetlands cross or serve as state boundaries. Explain: 

(b)	 General Flow Relationship with Non-TNW:
 
Flow is: r~ik.List. Explain:
 

Surface flow is: Pic:kl,ist
 
Characteristics:
 

Subsurface flow: Explain findings:
 
D Dye (or other) test performed:
 

(c)	 Wetland Adjacency Determination with Non-TNW:

D Directly abutting
 
D Not directly abutting


D Discrete wetland hydrologic connection. Explain:

D Ecological connection. Explain:

D Separated by bermlbarrier. Explain:
 

(d)	 W 
river miles from TNW. 

aerial (straight) miles from TNW. 

1£1\.11 floodplain. 

(ii)	 Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain:
 
Identify specific pollutants, if known:
 

(iii) Biological Characteristics. Wetland supports (check all that apply):

D Riparian buffer. Characteristics (type, average width):
 
D Vegetation type/percent cover. Explain:

D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings:
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity.. Explain findings:
 

3.	 Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: milwill 
Approximately ( ) acres in total are being considered in the cumulative analysis. 
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For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C.	 SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1.	 Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IlI.D: 

2.	 Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section I1I.D: 

3.	 Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section I1I.D: 

D.	 DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERSIWETLANDS ARE (CHECK ALL 
THAT APPLY): 

1.	 TNWs and Adjacent Wetlands. Check a11 that apply and provide size estimates 'in review area:
 e TNWs: 81 linear feet 4 width (ft), Or, 0.007 acres.
 
II Wetlands adjacent to TNWs: acres.
 

2.	 RPWs that flow directly or indirectly into TNWs. 
mil Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: 
II Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section 1ll.B. Provide rationale indicating that tributary flows 
seasonally: 
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Provide estimates for jurisdictional waters in the review area (check all that apply):
 
~ Tributary waters: linear feet width (ft).
 
~ Other non-wetland waters: acres.
 

Identify type(s) of waters: 

3.	 Non-RPWs8 that flow directly or indirectly into TNWs. 
~	 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply):
 
~ Tributary waters: linear feet width (ft).
 
~ Other non-wetland waters: acres.
 

Identify type(s) of waters: 

4.	 Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
 
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

Ii: Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
 

indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

~ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section Ill.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5.	 Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
Ii:	 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section Ill.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6.	 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
Ii:	 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7.	 Impoundments of jurisdictional waters."
 
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
 
iii Demonstrate that impoundment was created from "waters of the U.S.," or
 
II Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
 
iii Demonstrate that water is isolated with a nexus to commerce (see E below).
 

E.	 ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLy):10
Ii: which are or could be used by interstate or foreign travelers for recreational or otherpurposes. 
.mID from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
Iii which are or could be used for industrial purposes by industries in interstate commerce. 
II Interstate isolated waters. Explain:
II Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

~See Footnote # 3.
 
9 To complete the analysis referto thekeyin Section 1ll.D.6 of the Instructional Guidebook.
 
10 Prior to asserting or decliningCWAjurisdiction based solelyon this category, Corps Districts willelevate the action to Corps and EPA HQ for
 
reviewconsistentwith the process described in the CorpS/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
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Provide estimates for jurisdictional waters in the review area (check all that apply):

Ii Tributary waters: linear feet width (ft).

Ii Other non-wetland waters: acres.
 

ldentify type(s) of waters:
 
II Wetlands: acres.
 

F.	 NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
Ii If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
Ii Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR).
 

Ii Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain:
 
Ii Other: (explain, if not covered above):
 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
 
judgment (check all that apply):

Ii Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

Ii Lakes/ponds: acres.
 
Ii Other non-wetland waters: acres. List type of aquatic resource:
 
Ii Wetlands: acres.
 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such
 
a finding is required for jurisdiction (check all that apply):

Ii Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

Ii Lakes/ponds: acres.
 
Ii Other non-wetland waters: acres. List type of aquatic resource:
 
!!ill Wetlands: acres.
 

SECTION IV: DATA SOURCES. 

A.	 SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below):
181 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
Ii Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report.
 

Ii Data sheets prepared by the Corps:
 
Ii Corps navigable waters' study:
 
iii U.S. Geological Survey Hydrologic Atlas:


D USGS NHD data. 
D USGS 8 and 12 digit HUC maps.
 

II U.S. Geological Survey map(s). Cite scale & quad name: USGS Wadsworth, Texas Quadrangle, I:24K Scale.
 
iii USDA Natural Resources Conservation Service Soil Survey. Citation:
 
Ii National wetlands inventory map(s). Cite name: Wadsworth, Texas Quadrangle.
 

I	 ~~~~~~~2;:::::'P(') (National Geodectic Vertical Datum of 1929)
 

iii Photographs: D Aerial (Name & Date):
 
or D Other (Name & Date):


IIJ Previous determination(s). File no. and date of response letter:
 
IIJ Applicable/supporting case law:
 
III Applicable/supporting scientific literature:
 
181	 Other information (please specify): MUltiple DA Permits along the Colorado River. 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A.	 REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 8/3/2007 

B.	 DISTRICT OFFICE, FILE NAME, AND NUMBER: CESWG/PE/RE, Cullen Park Partners, LTD., SWG-2007-931 

C.	 PROJECT LOCATION AND BACKGROUND INFORMATION: 
State:Texas County/parishlborough: Brazoria City: Pearland 
Center coordinates of site (lat/long in degree decimal format): Lat. 29.5331 0 1'{, Long. -95.34470 W. 

Universal Transverse Mercator: NAD 27 - 272769E; 3269161N 
Name of nearest waterbody: South Fork of Mary's Creek 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Clear Creek 
Name of watershed or Hydrologic Unit Code (HUC): 12040204 
I:8J	 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
D	 Check ifother sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D.	 REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
I:8J Office (Desk) Determination. Date: 
D Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A.	 RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are nd "navigable waters ofthe Us." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required]

D	 Waters subject to the ebb and flow of the tide. 
D	 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B.	 CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters ofthe US" within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1.	 Waters of the U.S. 
a.	 Indicate presence of waters of U.S. in review area (check all that apply): I
 

D TNWs, including territorial seas
 
D Wetlands adjacent to TNWs
 
I:8J Relatively permanent waters? (RPWs) that flow directly or indirectly into TNWs
 
D Non-RPWs that flow directly or indirectly into TNWs
 
I:8J Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
 
o Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
 
D Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
 
D Impoundments ofjurisdictional waters
 
D Isolated (interstate or intrastate) waters, including isolated wetlands
 

b.	 Identify (estimate) size of waters of the U.S. in the review area:
 
Non-wetland waters: 12.5 linear feet: 11.0 width (ft) and/or 0.003 feet acres.
 
Wetlands: 31.25 sq ft acres.
 

c. Limits (boundaries) of jurisdiction based on: Established by OHWM.
 
Elevation of established OHWM (if known):
 

2.	 Non-regulated waters/wetlands (check if applicablejr'o	 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

I Boxescheckedbelowshall be supportedby completingthe appropriate sectionsin SectionIII below.
 
2 For purposes of this form,an RPW is defined as a tributarythat is not a TNW and that typically flows year-roundor has continuous flowat least"seasonally"
 
(e.g., typically3 months).
 
] Supportingdocumentation is presented in SectionIII.F.
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SECTION Ill: CWA ANALYSIS 

A.	 TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.l and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections lILA. 1 and 2 
and Section III.D.I.; otherwise, see Section III.B below. 

1.	 TNW
 
Identify TNW:
 

Summarize rationale supporting determination: 

2.	 Wetland adjacent to TNW
 
Summarize rationale supporting conclusion that wetland is "adjacent":
 

B.	 CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody" is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW.lfthe tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1.	 Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i)	 General Area Conditions:
 
Watershed size: Pick List
 
Drainage area: .i»ick List
 
Average annual rainfall: inches
 
Average annual snowfall: inches
 

(ii)	 Physical Characteristics: 
(a)	 Relationship with TNW: 

o Tributary flows directly into TNW. 
o Tributary flows through Pick List tributaries before entering TNW. 

Project waters are Pick List river miles from TNW. 
Project waters are Pick Lis~ river miles from RPW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Project waters are Pick.Lisi aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
:
 

Tributary stream order, if known:
 

• Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West.
 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.
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(b)	 General Tributary Characteristics (check all that apply):
 
Tributary is: [J Natural
 

o Artificial (man-made). Explain: 
o Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate):
 
Average width: feet
 
Average depth: feet
 
Average side slopes: Pick List.
 

Primary tributary substrate composition (check all that apply): 
o Silts 0 Sands	 o Concrete 
o Cobbles 0 Gravel	 o Muck 
o Bedrock 0 Vegetation. Type/% cover: 
o Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
 
Presence of run/rime/pool complexes. Explain:
 
Tributary geometry: Pick List
 
Tributary gradient (approximate average slope): %
 

(c)	 Flow:
 
Tributary provides for: Pick List
 
Estimate average number of flow events in review area/year: Pick List
 

Describe flow regime:
 
Other information on duration and volume:
 

Surface flow is: Pick List. Characteristics: 

Subsurface flow: Pick List. Explain findings: 
o Dye (or other) test performed: 

Tributary has (check all that apply): 
o Bed and banks o OHWM 6 (check all indicators that apply): 

o clear, natural line impressed on the bank 0 the presence of litter and debris 
o changes in the character of soil 0 destruction of terrestrial vegetation 
o shelving	 0 the presence of wrack line 
o vegetation matted down, bent, or absent 0 sediment sorting 
o leaf litter disturbed or washed away 0 scour o sediment deposition	 0 multiple observed or predicted flow events o water staining 0 abrupt change in plant community 
o other (list): 

o Discontinuous OHWM. 7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):
D High Tide Line indicated by: D Mean High Water Mark indicated by: 

o oil or scum line along shore objects 0 survey to available datum; 
o fine shell or debris deposits (foreshore) 0 physical markings; o physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
o tidal gauges
 
o other (list):
 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain:
 
Identify specific pollutants, if known:
 

6Anatural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow
 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
 
7Ibid.
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(iv) Biological Characteristics. Channel supports (check all that apply):o	 Riparian corridor. Characteristics (type, average width): 
o	 Wetland fringe. Characteristics: 
o	 Habitat for: 

o Federally Listed species. Explain findings: 
o Fish/spawn areas. Explain findings: 
o Other environmentally-sensitive species. Explain findings: 
o Aquatic/wildlife diversity. Explain findings: 

2.	 Characteristics of wetlands adjacent to non-TNW that now directly or indirectly into TNW 

(i)	 Physical Characteristics: 
(a)	 General Wetland Characteristics: 

Properties:
 
Wetland size: acres
 
Wetland type. Explain:
 
Wetland quality. Explain:
 

Project wetlands cross or serve as state boundaries. Explain: 

(b)	 General Flow Relationship with Non-TNW:
 
Flow is: Pick List. Explain:
 

Surface flow is: Pick List
 
Characteristics:
 

Subsurface flow: Pick List. Explain findings: 
o Dye (or other) test performed: 

(c)	 Wetland Adjacency Determination with Non-TNW: 
o Directly abutting 
o Not directly abutting 

o Discrete wetland hydrologic connection. Explain: 
o Ecological connection. Explain:
o Separated by berm/barrier. Explain: 

(d)	 Proximity (Relationship) to TNW
 
Project wetlands are Pick List river miles from TNW.
 
Project waters are Pick List aerial (straight) miles from TNW.
 
Flow is from: Pick List.
 
Estimate approximate location of wetland as within the Pick List floodplain.
 

(ii)	 Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain:
 
Identify specific pollutants, ifknown:
 

(iii) Biological Characteristics. Wetland supports (check all that apply):
o	 Riparian buffer. Characteristics (type, average width): 
o	 Vegetation type/percent cover. Explain:
o	 Habitat for: 

o Federally Listed species. Explain findings: 
o Fish/spawn areas. Explain findings: 
o Other environmentally-sensitive species. Explain findings: 
o Aquatic/wildlife diversity. Explain findings: 

3.	 Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Pick Li;t 
Approximately ( ) acres in total are being considered in the cumulative analysis. 
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For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C.	 SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itselfand the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each ofthe following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g, between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream food webs? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be docu mented 
below: 

1.	 Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2.	 Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3.	 Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D.	 DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERSIWETLANDS ARE (CHECK ALL 
THA T APPLY): 

1.	 TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: o TNWs: linear feet width (ft), Or, acres.
 
o Wetlands adjacent to TNWs: acres.
 

2.	 RPWs that flow directly or indirectly into TNWs. 
[j Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: 
~	 Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: USGS Quadrangle - Pearland, TX depicts a broken line which indicates a seasonal flow as normal circumstance 
for this waterway area. 
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Provide estimates for jurisdictional waters in the review area (check all that apply): 
~ Tributary waters: 12.50 linear feetl1.0 width (ft). 
o Other non-wetland waters: acres.
 

Identify type(s) of waters:
 

3.	 Non-RPWs8 that flow directly or indirectly into TNWs. 
o	 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section 1I1.e. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
o Tributary waters: linear feet width (ft). 
o Other non-wetland waters: acres.
 

Identify type(s) of waters:
 

4.	 Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
 
~ Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
 

o Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

~ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section Ill.B and rationale in Section 1II.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: Wetland is located within the waterway itself. USGS Quadrangle - Pearland Texas depicts a broken 
dashed line which indicates that at a minimum, seasonal flow occurs throughout the year as the normal flow pattern for 
that waterway in that location. 

Provide acreage estimates for jurisdictional wetlands in the review area: 31.25 square feet acres. 

5.	 Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
o	 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section Ill.C, 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6.	 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
o	 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section Ill.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7.	 Impoundments of jurisdictional waters,"
 
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
 
o	 Demonstrate that impoundment was created from "waters of the U.S.," or o	 Demonstrate that water meets the criteria for one of the categories presented above (I -6), or 
o	 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E.	 ISOLATED [INTERSTATE OR INTRA-STATE) WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLy):lo 
o which are or could be used by interstate or foreign travelers for recreational or other purposes.
 
D from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
 
o which are or could be used for industrial purposes by industries in interstate commerce. 
o Interstate isolated waters. Explain: 

8See Footnote # 3. 
9 To complete the analysis refer to the key in Section 111.0.6 of the Instructional Guidebook. 
'0 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the CorpslEPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 
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o Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
o Tributary waters: linear feet width (ft).o Other non-wetland waters: acres.
 

Identify type(s) of waters:
 
o Wetlands: acres. 

F.	 NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
o	 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
o	 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.o	 Prior to the Jan 200 I Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 

"Migratory Bird Rule" (MBR). o	 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
o	 Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
o	 Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
o	 Lakes/ponds: acres. 
o	 Other non-wetland waters: acres. List type of aquatic resource: 
o	 Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
o	 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
o	 Lakes/ponds: acres. 
o	 Other non-wetland waters: acres. List type of aquatic resource: 
o	 Wetlands: acres. 

SECTION IV:	 DATA SOllRCES. 

A.	 SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
[8J Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
o	 Data sheets prepared/submitted by or on behalf of the applicant/consultant. o Office concurs with data sheets/delineation report. 

o Office does not concur with data sheets/delineation report. 
o Data sheets prepared by the Corps:
 
[8J Corps navigable waters' study:
 
[8J U.S. Geological Survey Hydrologic Atlas:
 

o USGS NHD data. 
IZI USGS 8 and 12 digit HUC maps.
 

[8J U.S. Geological Survey map(s). Cite scale & quad name: Pearland Texas.
 
o	 USDA Natural Resources Conservation Service Soil Survey. Citation: 
o	 National wetlands inventory map(s). Cite name: 
o	 State/Local wetland inventory map(s): 
o	 FEMA/FIRM maps: o	 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
[8J	 Photographs: 0 Aerial (Name & Date):
 

or IZI Other (Name & Date):Provided by the applicant on 8/7/2007.
 
o	 Previous determination(s). File no. and date of response letter: 
o	 Applicable/supporting case law: 
o	 Applicable/supporting scientific literature: 
o	 Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 
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APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A.	 REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 8/1/2007 

B.	 DISTRICT OFFICE, FILE NAME, AND NUMBER:CESWG-PE-RE; Robert R. Franklin; 23861 

C.	 PROJECT LOCATION AND BACKGROUND INFORMATION: 
State:TX County/parish/borough: Brazoria City: Brazoria 
Center coordinates of site (Jat/long in degree decimal format): Lat. 28.9520° ~" Long. -95.5582° Mi. 

Universal Transverse Mercator: NAD 27: 250686E; 3205162N 
Name of nearest waterbody: San Bernard River 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: San Bernard River 
Name of watershed or Hydrologic Unit Code (HUC): 12090402 mCheck if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
.~	 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D.	 REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
~ Office (Desk) Determination. Date: 8/1/2007 
I!J Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A.	 RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There ~~ "navigable waters ofthe U'S," within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review 
area. [Required]

I!J	 Waters subject to the ebb and flow ofthe tide. 
'~	 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B.	 CWA SECTION 404 DETERMINATION OF JURISDICT!ON. 

There ~l "waters ofthe U'S," within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1.	 Waters of the U.S. 
a.	 Indicate presence of waters of U.S. in review area (check all that apply): 1
 

~ TNWs, including territorial seas
 
Wetlands adjacent to TNWs 
Relatively permanent waters/ (RPWs) that flow directly or indirectly into TNWs 
Non-RPWs that flow directly or indirectly into TNWs 
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
Impoundments ofjurisdictional waters 
Isolated (interstate or intrastate) waters, including isolated wetlands 

b.	 Identify (estimate) size of waters of the U.S. in the review area:
 
Non-wetland waters: linear feet: width (ft) and/or 0.02 acres.
 
Wetlands: acres.
 

c. Limits (boundaries) of jurisdiction based on: litsmliijtllt.dWUJl.191
 
Elevation of established OHWM (if known):
 

2.	 Non-regulated waters/wetlands (check if applicablejr'
iii	 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 

Explain: 

I Boxescheckedbelowshall be supported by completingthe appropriate sectionsin SectionIll below. 
2 For purposes of this form,an RPW is definedas a tributarythat is not a TNW and that typically flows year-round or has continuousflow at least "seasonally"
 
(e.g., typically3 months).
 
1 Supportingdocumentation is presented in SectionIll.F.
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SECTION III: CWA ANALYSIS 

A.	 TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.! and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.! and 2 
and Section III.D.1.; otherwise, see Section III.B below. 

1.	 TNW
 
Identify TNW: San Bernard River.
 

Summarize rationale supporting determination: The San Bernard River, at this location, is a navigable water of the United State 
which contains waters that are presently used and have been used in the past, to transport interstate commerce. 

2.	 Wetland adjacent to TNW
 
Summarize rationale supporting conclusion that wetland is "adjacent":
 

B.	 CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e, tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2.lfthe aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter oflaw. 

If the waterbody" is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.! for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1.	 Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i)	 General Area Conditions: 
Watershed size: •..
 
Drainage area: .
 
Average annual rainfall: inches
 
Average annual snowfall: inches
 

(ii)	 Physical Characteristics: 
(a)	 Relationship with TNW: 

o Tributary flows directly into TNW. 
o Tributary flows through ll:!!IIDii tributaries before entering TNW. 

Project waters are I river miles from TNW.
 
Project waters are· river miles from RPW.
 
Project waters are aerial (straight) miles from TNW.
 
Project waters are . aerial (straight) miles from RPW.
 
Project waters cross or serve as state boundaries. Explain:
 

Identify flow route to TNW5
: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
 
West.
 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.
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Tributary stream order, if known: 

(b)	 General Tributary Characteristics <checkall that apply): 
Tributary is: D Natural
 

D Artificial (man-made). Explain:
 
D Manipulated (man-altered). Explain:
 

Tributary properties with respect to top of bank (estimate):
 
Average width: feet
 
Average depth: . feet
 
Average side slopes: £mfU.
 

Primary tributary substrate composition (check all that apply):
 
D Silts D Sands o Concrete
 
D Cobbles D Gravel o Muck
 
o Bedrock 0 Vegetation. Type/% cover: 
o Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
 
Presence of run/rime/pool complexes. Explain:
 
Tributary geometry: ~
 
Tributary gradient (approximate average slope): %
 

(c)	 Flow:
 
Tributary provides for: fJk.~m
 

-">, "	 ':I-¥'1i"'~~'''''--;f 

Estimate average number of flow events in review area/year: fi~~jst
 

Describe flow regime:
 
Other information on duration and volume:
 

Surface flow is: !5.~. Characteristics: 

Subsurface flow: ir.~ili. Explain findings: 
o Dye (or other) test performed: 

Tributary has (check all that apply): 
o Bed and banks 
o OHWM 6 (check all indicators that apply): 

o clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
o shelving	 D the presence of wrack line 
o vegetation matted down, bent, or absent 0 sediment sorting 
o leaf litter disturbed or washed away D scour 
o sediment deposition	 0 multiple observed or predicted flow events 
o water staining 0 abrupt change in plant community 
o other (list): 

o Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
l!J High Tide Line indicated by: I!!l Mean High Water Mark indicated by: 

o oil or scum line along shore objects 0 survey to available datum; 
o fine shell or debris deposits (foreshore) 0 physical markings; 
o physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
o tidal gauges
 
o other (list):
 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain:
 
Identify specific pollutants, ifknown:
 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow
 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators offlow above and below the break.
 
7Ibid.
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(iv) Biological Characteristics. Channel supports (check all that apply):

D Riparian corridor. Characteristics (type, average width):
 
D Wetland fringe. Characteristics:
 
D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings:
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

2.	 Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i)	 Physical Characteristics: 
(a)	 General Wetland Characteristics: 

Properties:
 
Wetland size: acres
 
Wetland type. Explain:
 
Wetland quality. Explain:
 

Project wetlands cross or serve as state boundaries. Explain: 

(b)	 General Flow Relationship with Non-TNW:
 
Flow is: gjS~JE!M. Explain:
 

Surface flow is: &~Isi
 
Characteristics:
 

Subsurface flow: ~i$j. Explain findings:
 
D Dye (or other) test performed:
 

(c)	 Wetland Adjacency Determination with Non-TNW:
 
D Directly abutting
 
D Not directly abutting
 

D Discrete wetland hydrologic connection. Explain:
 
D Ecological connection. Explain:
 
D Separated by berm/barrier. Explain:
 

(d)	 Proximity (Relationship) to TNW
 
Project wetlands are s river miles from TNW.
 
Project waters are 1$ aerial (straight) miles from TNW.
 
Flow is from: ",
 
Estimate approximate location of wetland as within the ~~~ floodplain.
 

(ii)	 Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain:
 
Identify specific pollutants, ifknown:
 

(iii) Biological Characteristics. Wetland supports (check all that apply):

D Riparian buffer. Characteristics (type, average width):
 
D Vegetation type/percent cover. Explain:
 
D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings:
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

3.	 Characteristics of all wetlands adjacent to the tributary (if anl1
All wetland(s) being considered in the cumulative analysis: ~ 

Approximately ( ) acres in total are being considered in the cumulative analysis. 
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For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C.	 SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions ofthe tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1.	 Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section Ill.D: 

2.	 Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section Ill.D: 

3.	 Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section IILD: 

D.	 DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERSIWETLANDS ARE (CHECK ALL 
THAT APPLY): 

1.	 TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
 
II..TNWs: linear feet width (ft), Or, acres.

II Wetlands adjacent to TNWs: acres.
 

2.	 RPWs that flow directly or indirectly into TNWs. 
II Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: . 
II Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: 
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Provide estimates for jurisdictional waters in the review area (check all that apply):
 
1iI._ Tributary waters: width (ft).
.. linear feet
 
II Other non-wetland waters: acres.
 

Identify type(s) of waters:
 

3.	 Non-RPWs8 that flow directly or indirectly into TNWs. 
III	 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.e. 

Provide estimates for jurisdictional waters within the review area (check all that apply):

II Tributary waters: linear feet width (ft).

l!l Other non-wetland waters: acres.
 

Identify type(s) of waters: 

4.	 Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
 
iii Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
mWetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

.I!B Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5.	 Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
l~	 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.e. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6.	 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
"I!!I	 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.e. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7.	 Impoundments of jurisdictional waters."
 
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

II Demonstrate that impoundment was created from "waters of the U.S.," or
 
iI: Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
 
II Demonstrate that water is isolated with a nexus to commerce (see E below).
 

E.	 ISOLATED [INTERSTATE OR INTRA-STATEl WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATlON OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):'O.... which are or could be used by interstate or foreign travelers for recreational or other purposes.
 
. from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
 

which are or could be used for industrial purposes by industries in interstate commerce.
 
" Interstate isolated waters. Explain: .
 

Other factors. Explain: .I
Identify water body and summarize rationale supporting determination: 

8See Footnote # 3_ 
9 To complete the analysis referto the keyin Section III.D.6of theInstructional Guidebook. 
10 Prior to asserting or decliningCWAjurisdiction based solelyon this category, Corps Districtswill elevate the action to Corps and EPA HQ for 
reviewconsistentwith the processdescribed in the CorpslEPAMemorandum Regarding CWA Act Jurisdiction Following Rapanos. 
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Provide estimates for jurisdictional waters in the review area (check all that apply):

iii Tributary waters: linear feet width (ft).
 
•	 Other non-wetland waters: acres. 

Identify type(s) of waters:
 
l!I Wetlands: acres.
 

F.	 NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
iii If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements.
 
J!l Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
 

o	 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR).
 

100 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain:
 ..,
I!!I	 Other: (explain, ifnot covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
 
judgment (check all that apply):

,Iiil Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
 
l!l Lakes/ponds: acres.

81 Other non-wetland waters: acres. List type of aquatic resource:
 
.1m Wetlands: acres.
 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such
 
a finding is required for jurisdiction (check all that apply):
 
lil..... Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
 
iii Lakes/ponds: acres.
 
~ Other non-wetland waters: acres. List type of aquatic resource:
 
lID Wetlands: acres.
 

SECTION lV: DATA SOURCES. 

A.	 SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shaIJ be included in case file and, where checked 
and requested, appropriately reference sources below): 
.~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
IfI Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

o Office concurs with data sheets/delineation report. 
o Office does not concur with data sheets/delineation report .
 

.IiI Data sheets prepared by the Corps:
 
~ Corps navigable waters' study:
 
~ U.S. Geological Survey Hydrologic Atlas:
 

o USGS NHD data. 
cgJ USGS 8 and 12 digit HUC maps.
 

~ U.S. Geological Survey map(s). Cite scale & quad name:Cedar Lane NE, TX.
 
III USDA Natural Resources Conservation Service Soil Survey. Citation:
 ·.National wetlands inventory map(s). Cite name:
 

.. ...•. StatelLocal wetland inventory map(s):
 
FEMNFIRM maps:
 
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
 

I
" Photographs: 0 Aerial (Name & Date):
 

or 0 Other (Name & Date):
 
Previous determination(s). File no. and date of response letter:
 

' . ', Applicable/supporting case law:
 
Applicable/supporting scientific literature:
 

I 
.	 Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: The project site is located in the San Bernard River, a navigable water of the United 
States. 
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APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A.	 REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 1 August 2007 

B.	 DISTRICT OFFICE, FILE NAME, AND NUMBER:CESWG-PE-RE, Gulf Coast Marina, SWG-2007-325 

C.	 PROJECT LOCATION AND BACKGROUND INFORMATION: 135 Shark Lane 
State:Texas County/parishlborough: Brazoria City: Surfside Beach 
Center coordinates of site (lat/long in degree decimal format): Lat. 28.957017° tit Long. -95.291398° 

Universal Transverse Mercator:
 
Name of nearest waterbody: Gulf Intracoastal Waterway (GIWW)
 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: GIWW 
Name of watershed or Hydrologic Unit Code (HUC): 12040205 
II	 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
III	 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form, 

D.	 REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
II Office (Desk) Determination. Date: 2 August 2007 
Ill: Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A.	 RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There "navigable waters ofthe U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review 
area. [Required]

II	 Waters subject to the ebb and flow of the tide. 
II	 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B.	 CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters ofthe Ll.S," within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1.	 Waters of the U.S. 
a.	 Indicate presence of waters of U.S. in review area (check all that apply): I
 

181 TNWs, including territorial seas
 
III Wetlands adjacent to TNWs
 
III Relatively permanent waters' (RPWs) that flow directly or indirectly into TNWs
 
II Non-RPWs that flow directly or indirectly into TNWs
 
III Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
 
II Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
 
II Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
 
E.l Impoundments ofjurisdictional waters
 
II Isolated (interstate or intrastate) waters, including isolated wetlands
 

b.	 Identify (estimate) size of waters of the U.S. in the review area:
 
Non-wetland waters: linear feet: width (ft) and/or acres.
 
Wetlands: acres.
 

c. Limits (boundaries) of jurisdiction based on: P''',1lY'··:filf
 

Elevation of established OHWM (if known):
 

2.	 Non-regulated waters/wetlands (check if applicablejr'
II	 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 

Explain: 

I Boxes checked below shall be supported by completing the appropriate sections in Section III below.
 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally"
 
(e.g., typically 3 months).
 
) Supporting documentation is presented in Section IIJ.F.
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SECTION Ill: CWA ANALYSIS 

A.	 TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section IILA.I and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections lILA. I and 2 
and Section III.D.I.; otherwise, see Section III.B below. 

1.	 TNW
 
Identify TNW: GIWW.
 

Summarize rationale supporting determination: 

2.	 Wetland adjacent to TNW
 
Summarize rationale supporting conclusion that wetland is "adjacent":
 

B.	 CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section IlI.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody'' is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section I11.B.I for 
the tributary, Section IILB.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section IILC below. 

1.	 Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i)	 General Area Conditions:
 
Watershed size:
 
Drainage area:
 
Average annual rainfall: inches
 
Average annual snowfall: inches
 

(ii)	 Physical Characteristics: 
(a)	 Relationship with TNW:
 

o Tributary flows directly i~t~~~.
 o Tributary flows through fi~:1111 tributaries before entering TNW. 

Project waters are river miles from TNW.
 
Project waters are river miles from RPW.
 
Project waters are aerial (straight) miles from TNW.
 
Project waters are aerial (straight) miles from RPW.
 
Project waters cross or serve as state boundaries. Explain:
 

Identify flow route to TNW5
:
 

Tributary stream order, ifknown:
 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
 
West.
 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.
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(b)	 General Tributary Characteristics (check all that apply):
 
Tributary is: 0 Natural
 o Artificial (man-made). Explain: 

o Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate):
 
Average width: feet
 
Average depth: feet
 
Average side slopes: ,r;!l;~Bbi!~!~.
 

Primary tributary substrate composition (check all that apply): 
o Silts 0 Sands	 o Concrete 
o Cobbles 0 Gravel	 o Muck 
o Bedrock 0 Vegetation. Type/% cover: 
o Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
 
Presence of run/riffle/~~~I...~~:nplexes. Explain:
 
Tributary geometry: l~i14~
 
Tributary gradient (approximate average slope): %
 

(c)	 Flow:
 
Tributary provides for: liili:'I.II
 
Estimate average number of flow events in review area/year: mGIR
 

Describe flow regime:
 
Other information on duration and volume:
 

Surface flow is: !,111~""""" Characteristics: 

Subsurface flow: Explain findings: 
o Dye (or other) test performed: 

Tributary has (check all that apply): 
o Bed and banks o OHWM6 (check all indicators that apply): 

o clear, natural line impressed on the bank 0 the presence ofIitter and debris 
o changes in the character of soil 0 destruction of terrestrial vegetation 
o shelving	 0 the presence of wrack line 
o vegetation matted down, bent, or absent 0 sediment sorting 
o leafIitter disturbed or washed away 0 scour 
o sediment deposition	 0 multiple observed or predicted flow events 
o water staining 0 abrupt change in plant community o other (list): 

o Discontinuous OHWM. 7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that apply): 
111 High Tide Line indicated by: III Mean High Water Mark indicated by: o oil or scum line along shore objects 0 survey to available datum; 

o fine shell or debris deposits (foreshore) 0 physical markings; o physical markings/characteristics 0 vegetation lines/changes in vegetation types. o tidal gauges
 
o other (list):
 

(iii)	 Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain:
 
Identify specific pollutants, if known:
 

6A naturalor man-made discontinuity in the OHWM does notnecessarily severjurisdiction(e.g., wherethe streamtemporarily flowsunderground, or where
 
the OHWM has been removed by development or agricultural practices). Wherethere is a break in the OHWM that is unrelated to the waterbody'sflow
 
regime(e.g., flowover a rock outcropor througha culvert), the agencies will look for indicatorsof flowaboveand belowthe break.
 
7lbid.
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(iv) Biological Characteristics. Channel supports (check all that apply):o	 Riparian corridor. Characteristics (type, average width): 
o	 Wetland fringe. Characteristics: 
o	 Habitat for: 

o Federally Listed species. Explain findings: 
o Fish/spawn areas. Explain findings: 
o Other environmentally-sensitive species. Explain findings: 
o Aquatic/wildlife diversity. Explain findings: 

2.	 Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i)	 Physical Characteristics: 
(a)	 General Wetland Characteristics: 

Properties:
 
Wetland size: acres
 
Wetland type. Explain:
 
Wetland quality. Explain:
 

Project wetlands cross or serve as state boundaries. Explain: 

(b)	 General Flow Relationship with Non-TNW:
 
Flow is: ii~I;.i~t. Explain:
 

Surface flow is: il~g!t
 
Characteristics:
 

Subsurface flow: Explain findings: 
o Dye (or other) test performed: 

(c)	 Wetland Adjacency Determination with Non-TNW:
o Directly abutting 
o Not directly abutting 

o Discrete wetland hydrologic connection. Explain: 
o Ecological connection. Explain: 
o Separated by bermlbarrier. Explain: 

(d)	 to TNW 
river miles from TNW. 

aerial (straight) miles from TNW. 

(ii)	 Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain:
 
Identify specific pollutants, ifknown:
 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
o	 Riparian buffer. Characteristics (type, average width): . 
o	 Vegetation type/percent cover. Explain: 
o	 Habitat for: 

o Federally Listed species. Explain findings: 
o Fish/spawn areas. Explain findings: . o Other environmentally-sensitive species. Explain findings: 
o Aquatic/wildlife diversity. Explain findings: 

3.	 Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: 1I~liiDi$~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 
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For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C.	 SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1.	 Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section Ill.D: 

2.	 Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section lIl.D: 

3.	 Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section lIl.D: 

D.	 DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERSIWETLANDS ARE (CHECK ALL 
THAT APPLY): 

1.	 TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
 
£!l:'I TNWs: 120 linear feet width (ft), Or, acres.
 
Ell Wetlands adjacent to TNWs: acres.
 

2.	 RPWs that flow directly or indirectly into TNWs. 
[I Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: 
El Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section Ill.B. Provide rationale indicating that tributary flows 
seasonally: 
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Provide estimates for jurisdictional waters in the review area (check all that apply):

IE Tributary waters: linear feet width (ft).

IE Other non-wetland waters: acres.
 

Identify type(s) of waters: 

3.	 Non-RPWs8 that flow directly or indirectly into TNWs.
IE	 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section I1LC. 

Provide estimates for jurisdictional waters within the review area (check all that apply):
 
Tributary waters: linear feet width (ft),
 
Other non-wetland waters: acres.
 

Identify type(s) of waters: 

4.	 Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
 
EI Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.


EI Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section IlLS and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5.	 Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
EI	 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6.	 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
EI	 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7.	 Impoundments of jurisdictional waters,"
 
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

EI Demonstrate that impoundment was created from "waters of the U.S.," or
 
IE Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
 
II Demonstrate that water is isolated with a nexus to commerce (see E below).
 

E.	 ISOLATED [INTERSTATE OR INTRA-STATE) WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLy):IO
IE which are or could be used by interstate or foreign travelers for recreational or other purposes. 
iii from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
IE which are or could be used for industrial purposes by industries in interstate commerce. 
Ii) Interstate isolated waters. Explain:
EI Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

8See Footnote # 3.
 
9 To complete the analysis referto the key in Section 1l1.D.6 of the Instructional Guidebook.
 
10 Prior to asserting or declining CWA jurisdiction based solelyon this category, Corps Districts will elevate the action to Corps and EPA HQ for
 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
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Provide estimates for jurisdictional waters in the review area (check all that apply):
 
IJj Tributary waters: linear feet width (ft).
 
IJj Other non-wetland waters: acres.
 

Identify type(s) of waters:
 
iii Wetlands: acres.
 

F.	 NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
IJj If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
iii Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

iii	 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

~	 ~~~;s(~~~~:n~~;~~~~:~~;~~f~~a::e~exus" standard, where such a finding is required for jurisdiction. Explain: 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
 
judgment (check all that apply):

iii Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

Ii Lakes/ponds: acres.

fI Other non-wetland waters: acres. List type of aquatic resource:
 
iii Wetlands: acres.
 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such
 
a finding is required for jurisdiction (check all that apply):

iii Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

fI Lakes/ponds: acres.
 
IJj Other non-wetland waters: acres. List type of aquatic resource:
 
fI Wetlands: acres.
 

SECTION IV: DATA SOURCES. 

A.	 SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
.~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
fI Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

iii Office concurs with data sheets/delineation report. 
iii Office does not concur with data sheets/delineation report.
 

II Data sheets prepared by the Corps:
 
11 Corps navigable waters' study:
 
I1liiI U.S. Geological Survey Hydrologic Atlas:


iii USGS NHD data. 
iii USGS 8 and 12 digit HUC maps.
 

iii U.S. Geological Survey map(s). Cite scale & quad name:1;50,000; Freeport Quad.
 
III USDA Natural Resources Conservation Service Soil Survey. Citation:
 
IJj National wetlands inventory map(s). Cite name:
 
fI State/Local wetland inventory map(s):
 
III FEMNFIRM maps:
 
II IOO-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)

III Photographs: iii Aerial (Name & Date):
 

or iii Other (Name & Date):

II Previous determination(s). File no. and date of response letter:
 
III Applicable/supporting case law:
 
III Applicable/supporting scientific literature:
 
II Other information (please specify):
 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 
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APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the 10 Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A.	 REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (ill): 31 July 2007 

B.	 DISTRICT OFFICE, FILE NAME, AND NUMBER:CESWG-PE-RE, ExxonMobil, SWG-2007-807 

C.	 PROJECT LOCATION AND BACKGROUND INFORMATION: 
State:Texas County/parishlborough: Brazoria City: Rosharon 
Center coordinates of site (lat/long in degree decimal format): Lat. 29.3089° B, Long" 95.5844° W. 

Universal Transverse Mercator: NAD 27: 248978E ; 3244804N
 
Name of nearest waterbody: Brazos River
 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Brazos River 
Name of watershed or Hydrologic Unit Code (HUC): 12040205 
Ii?6:I Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.mCheck if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different 10 form. 

D.	 REVIEW PERFORMED FOR SITE EV ALUATION (CHECK ALL THAT APPLY): 
"~ Office (Desk) Determination. Date: 713112007 mField Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A.	 RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There ~l~ "navigable waters ofthe U'S," within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review 
area. [Required] 

[gJ Waters subject to the ebb and flow of the tide. 
@ Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: The Neches River is a tidal river at this location that is currently and has been in the past, used for interstate or foreign 
commerce. 

B.	 CWA SECTION 404 DETERMINAnON OF JURISDICTION. 

There ~r~ "waters ofthe U.S" within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1.	 Waters ofthe U.S. 
a.	 Indicate presence of waters of U.S. in review area (check all that apply): 1
 

~ TNWs, including territorial seas


"I' Wetlands adjacent to TNWs 
""" Relatively permanent waters" (RPWs) that flow directly or indirectly into TNWs 

Non-RPWs that flow directly or indirectly into TNWs
 
:, Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
 """"Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
 

"" Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
 
"fA. Impoundments ofjurisdictional waters
 
, ", Isolated (interstate or intrastate) waters, including isolated wetlandsi 

b.	 Identify (estimate) size of waters of the U.S. in the review area:
 
Non-wetland waters: 30 linear feet: width (ft) and/or acres.
 
Wetlands: acres.
 

c. Limits (boundaries) of jurisdiction based on: mmt'~~_d
 
Elevation of established OHWM (if known):
 

2.	 Non-regulated waters/wetlands (check if appllcablejr'
III	 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 

Explain: 

I Boxes checked below shall be supported by completing the appropriatesections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typicallyflows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
J Supporting documentationis presented in Section III.F. 
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SECTION III: CWA ANALYSIS 

A.	 TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.l and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section III.D.1.; otherwise, see Section III.B below. 

1.	 TNW
 
Identify TNW: Brazos River.
 

Summarize rationale supporting determination: The Brazos River is a tidal river at this location that is currently and has been in the 
past, used for interstate or foreign commerce. 

2.	 Wetland adjacent to TNW
 
Summarize rationale supporting conclusion that wetland is "adjacent":
 

B.	 CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e, tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2.lfthe aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody" is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1.	 Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i)	 General Area Conditions:
 
Watershed size: ~.
 
Drainage area:
 
Average annual rainfall: inches
 
Average annual snowfall: inches
 

(ii)	 Physical Characteristics: 
(a)	 Relationship with TNW:
 

D Tributary flows directly into TNW.
 
D Tributary flows through iBiE1Iltin tributaries before entering TNW.
 

Project waters are II river miles from TNW. 
Project waters are . river miles from RPW. 
Project waters are i. . aerial (straight) miles from TNW. 
Project waters are I . aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW 5
: 

, Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
 
West.
 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.
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Tributary stream order, ifknown: 

(b)	 General Tributarv Characteristics <check all that apply): 
Tributary	 is: D Natural
 

D Artificial (man-made). Explain:
 
D Manipulated (man-altered). Explain:
 

Tributary properties with respect to top of bank (estimate):
 
Average width: feet
 
Average depth: feet
 
Average side slopes: ~i.
 

Primary tributary substrate composition (check all that apply):
 
D Silts D Sands D Concrete
 
D Cobbles D Gravel DMuck
 
D Bedrock D Vegetation. Type/% cover:
 
D Other. Explain:
 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
 
Presence ofrun/riffie/pool complexes. Explain:
 
Tributary geometry: ~~f$!
 
Tributary gradient (approximate average slope): %
 

(c)	 Flow:
 
Tributary provides for: ~!~'E!s.: .'. "
 
Estimate average number of flow events in review area/year: ~i~l£!.~ist
 

Describe flow regime:
 
Other information on duration and volume:
 

Surface flow is: ~·i~k\'t:'isi. Characteristics: 

Subsurface flow: rJ~W~~I~t. Explain findings:
 
D Dye (or other) test performed:
 

Tributary has (check all that apply):
 
D Bed and banks
 
D OHWM 6 (check all indicators that apply):
 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM. 7 Explain: 

lffactors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that apply): 
~ High Tide Line indicated by: ~ Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, ifknown: 

6Anatural or man-made discontinuity in the OHWM doesnot necessarily severjurisdiction(e.g.,wherethe streamtemporarily flowsunderground, or where 
the OHWM has beenremoved bydevelopment or agricultural practices). Where there is a breakin the OHWMthat is unrelatedto the waterbody'sflow 
regime (e.g., flowover a rock outcropor through a culvert), the agencies will look for indicators of flowaboveand belowthe break. 
7Ibid. 
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(iv) Biological Characteristics. Channel supports (check all that apply):
o	 Riparian corridor. Characteristics (type, average width): 
o	 Wetland fringe. Characteristics: 
o	 Habitat for: 

o Federally Listed species. Explain findings: 
o Fish/spawn areas. Explain findings: 
o Other environmentally-sensitive species. Explain findings: 
o Aquatic/wildlife diversity. Explain findings: 

2.	 Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i)	 Physical Characteristics: 
(a)	 General Wetland Characteristics: 

Properties:
 
Wetland size: acres
 
Wetland type. Explain:
 
Wetland quality. Explain:
 

Project wetlands cross or serve as state boundaries. Explain: 

(b)	 General Flow Relationship with Non-TNW:
 
Flow is: ri~kl,glij. Explain:
 

Surface flow is: EII:({~tist
 
Characteristics:
 

Subsurface flow: ~i~~~.J:.i~l Explain findings: 
o Dye (or other) test performed: 

(c)	 Wetland Adjacency Determination with Non-TNW: 
o Directly abutting 
o Not directly abutting

o Discrete wetland hydrologic connection. Explain: 
o Ecological connection. Explain: 
o Separated by berm/barrier. Explain: 

(d)	 toTNW 
• river miles from TNW . 

._~ aerial (straight) miles from TNW. 

(ii)	 Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain:
 
Identify specific pollutants, if known:
 

(iii) Biological Characteristics. Wetland supports (check all that apply):

[J Riparian buffer. Characteristics (type, average width):
 
o	 Vegetation type/percent cover. Explain: 
o	 Habitat for: 

o Federally Listed species. Explain findings: 
o Fish/spawn areas. Explain findings: 
o Other environmentally-sensitive species. Explain findings: 
o Aquatic/wildlife diversity. Explain findings: 

3.	 Characteristics of all wetlands adjacent to the tributary (if anlL-
All wetland(s) being considered in the cumulative analysis: mmmI 
Approximately ( ) acres in total are being considered in the cumulative analysis. 
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For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C.	 SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g, between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and Iifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
•	 Does the tributary, in combination with its adjacent wetlands (ifany), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1.	 Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IlI.D: 

2.	 Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3.	 Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D.	 DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERSIWETLANDS ARE (CHECK ALL 
THAT APPLY): 

1.	 TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
 
~ TNWs: 30 linear feet width (ft), Or, acres.
 
I!I Wetlands adjacent to TNWs: acres.
 

2.	 RPWs that flow directly or indirectly into TNWs. 
II Tributaries of TNWs where tributaries typically flow year-round are jurisd ictional. Provide data and rationale indicating that 

tributary is perennial: 
tw	 Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: 
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Provide estimates for jurisdictional waters in the review area (check all that apply)

iii Tributary waters: linear feet width (ft).
 
II) Other non-wetland waters: acres.
 

Identify type(s) of waters: 

3.	 Non-RPWs8 that flow directly or indirectly into TNWs.
11	 Waterbody that is not a lNW or an RPW, but flows directly or indirectly into a lNW, and it has a significant nexus with a 

lNW is jurisdictional. Data supporting this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply)

IiI Tributary waters: linear feet width (ft).

II Other non-wetland waters: acres.
 

Identify type(s) of waters: 

4.	 Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
 
iJ Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
 
~	 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

o Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5.	 Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
I!I	 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a lNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.e. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6.	 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
IE]	 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a lNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7.	 Impoundments of jurisdictional waters,"
 
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional

iii Demonstrate that impoundment was created from "waters of the U.S.," or
 
J!U Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
 
~ Demonstrate that water is isolated with a nexus to commerce (see E below).
 

E.	 ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10 

" ·· which are or could be used by interstate or foreign travelers for recreational or other purposes.
 
'. from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
 

~. • which are or could be used for industrial purposes by industries in interstate commerce.
 
i., ,Interstate isolated waters. Explain: .
 
.111 Other factors. Explain:
 

Identify water body and summarize rationale supporting determination: 

'See Footnote # 3.
 
9 To complete the analysis refer to thekey in Section IILD.6 of the Instructional Guidebook.
 
'0 Prior to asserting or deeliningCWAjurisdiction based solelyon this category, Corps Districtswill elevate the action to Corps and EPA HQ for
 
review consistentwith the process described in the CorpslEPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
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Provide estimates for jurisdictional waters in the review area (check all that apply):
 
Ill.' Tributary waters: linear feet width (ft).

II Other non-wetland waters: acres.
 

Identify type(s) of waters:
 
iii Wetlands: acres.
 

F.	 NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
il If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements.

I!l Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
 

o	 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR).


iii Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain:

I!I Other: (explain, ifnot covered above):
 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
 
judgment (check all that apply)

/ill Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

1m Lakes/ponds: acres.
 
~ Other non-wetland waters: acres. List type of aquatic resource:
 
~ Wetlands: acres.
 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such
 
a finding is required for jurisdiction (check all that apply)

IiI Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

00 Lakes/ponds: acres.
 
Iii Other non-wetland waters: acres. List type of aquatic resource:
 
@] Wetlands: acres.
 

SECTION IV: DATA SOURCES. 

A.	 SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
.181 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
IE Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

o Office concurs with data sheets/delineation report. 
o Office does not concur with data sheets/delineation report.


Iil Data sheets prepared by the Corps:
 
.~ Corps navigable waters' study:
 
fgl U.S. Geological Survey Hydrologic Atlas:
 

o USGS NHD data. 
[g] USGS 8 and 12 digit HUC maps.
 

~ U.S. Geological Survey map(s). Cite scale & quad name:Port Arthur North, TX.
 ' USDA Natural Resources Conservation Service Soil Survey. Citation:
 
. National wetlands inventory map(s). Cite name:
 ..S.....•• State/Local wetland inventory map(s):
 
. FEMA/FIRM maps:
 

IDO-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
 
~ Photographs: 0 Aerial (Name & Date):
 

or 0 Other (Name & Date):

ill Previous determination(s). File no. and date of response letter:
 
III Applicable/supporting case law:

il Applicable/supporting scientific literature:
 
f!l Other information (please specify):
 

I

B. ADDITIONAL COMMENTS TO SUPPORT JD: 
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APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A.	 REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 3 August 2007 

B.	 DISTRICT OFFICE, FILE NAME, AND NUMBER:CESWG-PE-RE, Brazos River Harbor Navigation District! SWG-2007-768 

C.	 PROJECT LOCATION AND BACKGROUND INFORMATION: In Freeport, take FM 523 to FM 1495 (Pine Street). Tum south 
onto FM 1495 and follow to 9th Street. The gate to Port Freeport is located at the intersection of FM 1495 and 9th Street. 

State:Texas County/parish/borough: Brazoria City: Freeport 
Center coordinates of site (lat/long in degree decimal format): Lat. 28.9384° I, Long. -95.3429° II. 

Universal Transverse Mercator: Zone 15 Easting 271650 Northing 3203216
 
Name of nearest waterbody: Brazos Harbor
 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Old Brazos River 
Name of watershed or Hydrologic Unit Code (HUC): 12040205 a	 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
Iii	 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D.	 REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):a Office (Desk) Determination. Date: 3 August 2007 
iii Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A.	 RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Iii "navigable waters ofthe U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review 
area. [Required]

fiiI.	 Waters subject to the ebb and flow of the tide. 
II	 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: Brazos Harbor is an open-water tidal harbor used for ship traffic .. 

B.	 CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There III "waters ofthe u.s." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1.	 Waters of the U.S. 
a.	 Indicate presence of waters of U.S. in review area (check all that apply): I
 

II TNWs, including territorial seas
 ..."...1I Wetlands adjacent to TNWs 
II Relatively permanent waters/ (RPWs) that flow directly orindirectly into TNWs 
II Non-RPWs that flow directly or indirectly into TNWs 
fI Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
Ii Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
• Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
 
fI Impoundments ofjurisdictional waters
 
iii Isolated (interstate or intrastate) waters, including isolated wetlands
 

b.	 Identify (estimate) size of waters of the U.S. in the review area:
 
Non-wetland waters: linearfeet: width (ft) and/or 10 acres.
 
Wetlands: acres.
 

c. Limits (boundaries) of jurisdiction based on: 1I.1J:m~J~,mlm'~
 
Elevation of established OHWM (if known):
 

2.	 Non-regulated waters/wetlands (check if appllcablej r' 
II Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 

Explain: 

I Boxescheckedbelowshallbe supported by completing the appropriate sectionsin SectionIIIbelow.
 
2 For purposes ofthis form,an RPW is definedas a tributary that is not a TNWand that typically flows year-round or has continuous flow at least"seasonally"
 
(e.g., typically3 months).
 
J Supporting documentation is presented in SectionIII.F.
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SECTION III: CWA ANALYSIS 

A.	 TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.I and Section III.D.I. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.I and 2 
and Section III.D.I.; otherwise, see Section III.B below. 

1.	 TNW
 
Identify TNW: Old Brazos River.
 

Summarize rationale supporting determination: 

2.	 Wetland adjacent to TNW
 
Summarize rationale supporting conclusion that wetland is "adjacent":
 

B.	 CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e, tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody' is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.I for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1.	 Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i)	 General Area Conditions: 
Watershed size:
 
Drainage area:
 
Average annual rainfall: inches
 
Average annual snowfall: inches
 

(ii)	 Physical Characteristics: 
(a)	 Relationship with TNW: 

o Tributary flows directly into TNW.
 
D.Tributary flows through _'i~1 tributaries before entering TNW.
 

Project waters are river miles from TNW.
 
Project waters are river miles from RPW.
 
Project waters are aerial (straight) miles from TNW.
 
Project waters are aerial (straight) miles from RPW.
 
Project waters cross or serve as state boundaries. Explain:
 

Identify flow route to TNW5
:
 

Tributary stream order, ifknown:
 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
 
West.
 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.
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(b) General TributaD' Characteristics (check all that apply): 
Tributary is: D Natural
 

D Artificial (man-made). Explain:
 
D Manipulated (man-altered). Explain:
 

Tributary properties with respect to top of bank (estimate):
 
Average width: feet
 
Average depth: . feet
 
Average side slopes: er<lilll
 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands D Concrete 
D Cobbles D Gravel DMuck 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: 

Presence of run/riffl~.OI~complexes. Explain:
 
Tributary geometry: _
 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: liSt' .. ... "
 
Estimate average number of flow events in review area/year: 'liE
 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: _. Characteristics: 

Subsurface flow: .... Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the ban
D changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 
D water staining 
D other (list): 

D Discontinuous OHWM.7 Explain: 

k D 
D 
D 
D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 
scour 
multiple observed or predicted flow events 
abrupt change in plant community 

Iffactors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
II High Tide Line indicated by: III Mean High Water Mark indicated by: 

D oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

D 
D 
D 

survey to available datum; 
physical markings; 
vegetation lines/changes in vegetation types. 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, if known: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 
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(iv) Biological Characteristics.	 Channel supports (check all that apply):

D Riparian corridor. Characteristics (type, average width):
 
D Wetland fringe. Characteristics:
 
D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings:
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

2.	 Characteristics of wetlands adjacent to non- TNW that flow directly or indirectly into TNW 

(i)	 Physical Characteristics: 
(a)	 General Wetland Characteristics: 

Properties:
 
Wetland size: acres
 
Wetland type. Explain:
 
Wetland quality. Explain:
 

Project wetlands cross or serve as state boundaries. Explain: 

(b)	 General Flow Relationship with Non-TNW:
 
Flow is: 11.111. Explain:
 

Surface flow is: m.~l
 
Characteristics:
 

Subsurface flow: II1II1. Explain findings:
 
D Dye (or other) test performed:
 

(c)	 Wetland Adjacency Determination with Non-TNW:
 
[] Directly abutting
 
D Not directly abutting


D Discrete wetland hydrologic connection. Explain:
 
D Ecological connection. Explain:

D Separated by bennlbarrier. Explain:
 

(d)	 W 
river miles from TNW. 

aerial (straight) miles from TNW. 

(ii)	 Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain:
 
Identify specific pollutants, if known:
 

(iii) Biological Characteristics. Wetland supports (check all that apply):

D Riparian buffer. Characteristics (type, average width):
 
D Vegetation type/percent cover. Explain:

D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings:
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

3.	 Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Il£~1ill 
Approximately ( ) acres in total are being considered in the cumulative analysis. 
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For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C.	 SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis wil1 assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the fol1owing situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency ofthe flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g, between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1.	 Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings ofpresence or absence of significant nexus below, based on the tributary itself, then go to Section IILD: 

2.	 Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IILD: 

3.	 Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section 111.0: 

D.	 DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERSIWETLANDS ARE (CHECK ALL 
THAT APPLY): 

1.	 TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
 
II TNWs: linear feet width (ft), Or, 10 acres.
 
l!!l Wetlands adjacent to TNWs: acres.
 

2.	 RPWs that flow directly or indirectly into TNWs. 
II Tributaries of TNWs where tributaries typically flow year-round are jurisdictiona1. Provide data and rationale indicating that 

tributary is perennial: mTributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictiona1. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows 
seasonally: 
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Provide estimates for jurisdictional waters in the review area (check all that apply):
 
Tributary waters: linear feet width (ft).
 
Other non-wetland waters: acres.
 
Identify type(s) of waters: 

3.	 Non-RPWs8 that flow directly or indirectly into TNWs. 
III	 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply):

III Tributary waters: linear feet width (ft).

III Other non-wetland waters: acres.
 

Identify type(s) of waters: 

4.	 Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
 
Oil Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.


iii Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

iii Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5.	 Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
Oil	 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6.	 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
III	 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7.	 Impoundments of jurisdictional waters,"
 
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

III Demonstrate that impoundment was created from "waters of the U.S.," or
 
'.. Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
 
II Demonstrate that water is isolated with a nexus to commerce (see E below).
 

E.	 ISOLATED [INTERSTATE ORINTRA-STATEI WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECKALL THAT APPLy):lO
II. which are or could be used by interstate or foreign travelers for recreational or other purposes.
 
II from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
 
III which are or could be used for industrial purposes by industries in interstate commerce.
 
00..'(... Interstate isolated waters. Explain:

00 Other factors. Explain: .
 

Identify water body and summarize rationale supporting determination: 

8See Footnote # 3.
 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.
 
10 Prior to asserting or declining CWAjurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
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Provide estimates for jurisdictional waters in the review area (check an that apply):

tiJ Tributary waters: linear feet width (ft).

III Other non-wetland waters: acres.
 

Identify type(s) of waters:
 
III Wetlands: acres.
 

F.	 NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
iii If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements.
 
[I Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
o	 Prior to the Jan 200 I Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 

"Migratory Bird Rule" (MBR).
 
Ii Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain:
 
III Other: (explain, if not covered above):
 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
 
judgment (check an that apply):

11 Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

II! Lakes/ponds: acres.

!II! Other non-wetland waters: acres. List type of aquatic resource:
 
iii Wetlands: acres.
 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such
 
a finding is required for jurisdiction (check all that apply):

01 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

If Lakes/ponds: acres.
 
f.li Other non-wetland waters: acres. List type of aquatic resource:
 
III Wetlands: acres.
 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below):
II Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
lj. Data sheets prepared/submitted by or on behalf of the applicant/consultant. o Office concurs with data sheets/delineation report. o Office does not concur with data sheets/delineation report.
 
III Data sheets prepared by the Corps:
 
~ Corps navigable waters' study:
 
II U.S. Geological Survey Hydrologic Atlas:
o USGS NHD data. o USGS 8 and 12 digit HUC maps.
 
III U.S. Geological Survey map(s). Cite scale & quad name: I :50,000 Freeport, Texas.
 
.ijjl USDA Natural Resources Conservation Service Soil Survey. Citation:
 
III National wetlands inventory map(s). Cite name:
 
iii State/Local wetland inventory map(s):
 
ijjl FEMA/FIRM maps:
 
III 1OO-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)

III Photographs: 0 Aerial (Name & Date):
 

or 0 Other (Name & Date):

Gil Previous determination(s). File no. and date of response letter:
 
til Applicable/supporting case law:
 
III Applicable/supporting scientific literature:
 
Ii Other information (please specify):
 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 
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